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About the Law Council of Australia 

The Law Council of Australia exists to represent the legal profession at the national level, to speak on 
behalf of its Constituent Bodies on national issues, and to promote the administration of justice, access 
to justice and general improvement of the law.  

The Law Council advises governments, courts and federal agencies on ways in which the law and the 
justice system can be improved for the benefit of the community. The Law Council also represents the 
Australian legal profession overseas, and maintains close relationships with legal professional bodies 
throughout the world. 

The Law Council was established in 1933, and represents 16 Australian State and Territory law societies 
and bar associations and the Law Firms Australia, which are known collectively as the Council’s 
Constituent Bodies. The Law Council’s Constituent Bodies are: 

• Australian Capital Territory Bar Association 

• Australian Capital Territory Law Society 

• Bar Association of Queensland Inc 

• Law Institute of Victoria 

• Law Society of New South Wales 

• Law Society of South Australia 

• Law Society of Tasmania 

• Law Society Northern Territory 

• Law Society of Western Australia 

• New South Wales Bar Association 

• Northern Territory Bar Association 

• Queensland Law Society 

• South Australian Bar Association 

• Tasmanian Bar 

• Law Firms Australia 

• The Victorian Bar Inc 

• Western Australian Bar Association  

 
Through this representation, the Law Council effectively acts on behalf of more than 60,000 lawyers 
across Australia. 

The Law Council is governed by a board of 23 Directors – one from each of the constituent bodies and 
six elected Executive members. The Directors meet quarterly to set objectives, policy and priorities for 
the Law Council. Between the meetings of Directors, policies and governance responsibility for the Law 
Council is exercised by the elected Executive members, led by the President who normally serves a 12 
month term. The Council’s six Executive members are nominated and elected by the board of Directors.   

Members of the 2020 Executive as at 1 January 2020 are: 

• Ms Pauline Wright, President 

• Dr Jacoba Brasch QC, President-elect 

• Mr Tass Liveris, Treasurer 

• Mr Ross Drinnan, Executive Member 

• Mr Greg McIntyre SC, Executive Member 

• Ms Caroline Counsel, Executive Member 

The Secretariat serves the Law Council nationally and is based in Canberra. 

 



 
 

The Criminal Justice System – Issues Paper Page 5 

Acknowledgement 

The Law Council is grateful for the assistance of its Indigenous Legal Issues Committee, 
National Criminal Law Committee, National Human Rights Committee, Indigenous 
Incarceration Working Group, and the Bar Association of Queensland, in the development 
of this submission.  

 

 

  



 
 

The Criminal Justice System – Issues Paper Page 6 

Executive summary 

1. People with disability are significantly overrepresented across the criminal justice 
system in Australia, as victims as well as persons accused or convicted of crime.  

2. While not in themselves ‘causes’ of violence, abuse, neglect or exploitation of people 
with disability in the criminal justice system, important ‘enablers’ include higher rates 
of poverty and unemployment and lower educational outcomes, often stemming from 
systemic discrimination.  These may create environments in which violence, abuse, 
neglect and exploitation flourish, and people cannot uphold their legal rights.  
Addressing such underlying factors may place individuals in a stronger future 
position. 

3. As in broader society, people with disability also face negative stigma, discrimination, 
and inadequate understanding of disability across the criminal justice system.  This 
can lead to acceptance, and even expectations, of bullying and abuse, such as in 
prison settings, and of poor outcomes such as lapsed police investigations.  Failing to 
identify and respond appropriately to disability can lead to a significant risk of 
injustice.  For example, in the courts, poor communication responses may lead to a 
person pleading guilty without cause, an incorrect assessment of an accused 
person’s fitness to plead, or another’s exclusion from diversionary or rehabilitation 
programs.  Negative stereotypes about the reliability of evidence given by a person 
with disability also amplify the possibility of a miscarriage of justice.   

4.  A lack of disability awareness also means that there is insufficient broader policy 
planning and resourcing to ensure that the diverse needs of people with disability are 
anticipated and met within the criminal justice system, as evidenced, for example 
through a lack of disability-responsive rehabilitative prison services.  To overcome 
this, increased training and leadership are needed across the system, drawing on the 
informed perspectives of people with disability in its design and delivery.   

5. Many people with disability who are offenders have a long history of undiagnosed or 
untreated impairment, poor health and/or trauma, with their behavior misinterpreted 
as difficult or defiant.  This leads to disproportionate interactions with police and 
ultimately, a ‘criminalisation of disability’.  Concerted efforts to increase targeted 
prevention and early intervention initiatives for people with disability are needed. 
These initiatives would include better identification of disability, and greater access to 
disability and mental health support and rehabilitation programs, education, youth 
engagement, job skills, income and family support.  Access to appropriate housing, 
including bail accommodation, is also critical to support better justice outcomes.   

6. Within the justice system, people with disability face many systemic and structural 
barriers to accessing justice. These include inaccessible information, formats and 
processes, physical inaccessibility, poor communication, inflexible court procedures, 
and an under-resourced legal assistance sector. Without efforts to overcome these 
barriers, the system will remain largely inaccessible for many people with disability 
and continue to produce unjust outcomes.  The specific impacts of adversarial justice 
systems and critical pressures on courts to achieve greater efficiency must also be 
considered, as people with disability may require greater time and additional support 
for just outcomes to be realised.  

7. There are strong examples of initiatives to support people with disability to participate 
in the criminal justice on an equal basis with others.  Specialist legal assistance 
services, for victims and accused persons alike, play an essential role and should be 
expanded.  The benefits of multi-disciplinary service approaches across the justice 
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system, such as ‘joined-up’ legal and non-legal services, therapeutic justice models 
and problem-solving courts, and rehabilitative responses in corrections systems, 
should be realised.  These approaches, which rely on the availability of services to 
address individuals’ underlying needs, are sorely needed in many regional, rural and 
remote (RRR) areas, whose residents with disability may experience worse overall 
justice outcomes than in urban areas.  Further responses depend on individual needs 
but include hearing augmentation, Braille signage, plain English and other 
Augmentative and Alternative communication methods, physical accessibility 
measures and flexible court procedures.  Access to Auslan and hearing interpreters, 
communications intermediaries and disability support persons should be increased.  

8. The over-incarceration of First Nations persons with disability, including very high 
proportions of First Nations children and young people, is an under-explored, yet 
critical, issue.  While the new Closing The Gap justice targets are insufficiently 
ambitious, they present an important opportunity for all levels of government to work 
with First Nations’ communities to progress multi-faceted solutions in this area.  To 
achieve these targets, specific policy and program frameworks should be developed 
for First Nations people with disability, backed by appropriate resourcing.   

9. The evidence base points towards expanding the lead role of community-controlled 
organisations in achieving justice outcomes, increasing efforts to better identify 
disability amongst First Nations groups by justice and broader personnel, 
preventative, diversionary and rehabilitative services, expanding Indigenous specialist 
sentencing courts, and building on successful justice reinvestment trials.  The specific 
impacts of mandatory sentencing and stringent bail and parole laws on First Nations 
persons with disability should be assessed, and reforms prioritised.  As well as 
increasing culturally appropriate rehabilitative services in corrections and juvenile 
detention, Throughcare models should be expanded to support successful transitions 
back into the community.  For First Nations children and young people, answers 
include increased emphasis on early diagnosis and support, raising the minimum age 
of criminal responsibility and expanding successful community-driven youth 
engagement and diversion models.  

10. Australia’s ratification of the Optional Protocol to the Convention against Torture 
(OPCAT) 1 provides the opportunity to achieve better transparency and oversight of 
violence, abuse, neglect or exploitation of people with disability in the criminal justice 
system. It is important that Australia adopts a broad interpretation of the definition of 
‘places of detention’ to include both private and public institutions where people are 
subjected to the care or authority of others.  Strong legislative and compliance 
frameworks, adequate resourcing, and improved civil society links are also needed, 
recognising the role and expertise of people with disability and their representatives. 

11. The reform of unfitness to stand trial laws should be prioritised, to ensure compliance 
with the Convention on the Rights of Persons with Disabilities (CRPD).2  In some 
cases, people found unfit to stand trial currently face protracted, sometimes indefinite, 
periods of detention under such laws.  If a finding of unfitness is made, laws should 
provide for limits on the period of detention that can be imposed.  There should also 
be regular and independent review of detention orders, access to judicial review of 
decisions, and alternative non-custodial accommodation – which is severely lacking.  

 
1 Opened for signature 4 February 2003, 2375 UNTS 237 (entered into force 22 June 2006). 
2 Opened for signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008).  
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12. Finally, where they have not already done so, Commonwealth, state and territory 
governments should implement Disability Justice Plans to champion cultural change 
and practical improvements across the criminal justice system.   

Recommendations 

Recommendation 1 

• Specific legal assistance funding should be available to ensure that tailored, 
effective, and accessible Community Legal Education and Information 
strategies meet the needs of people with disability, as a key preventative tool in 
achieving access to justice. 

Recommendation 2 

• Governments should expand the availability of specialist legal assistance 
services to deliver culturally safe, informed and accessible services to persons 
with disability who are both accused and victims of crime, including in RRR 
areas. 

Recommendation 3 

• The potential benefits of multi-disciplinary service approaches for persons with 
disability, incorporating both legal and non-legal services, should be 
harnessed. 

Recommendation 4 

• State and territory governments should support the expansion and evaluation 
of communication intermediary schemes across Australian jurisdictions, 
involving appropriately qualified, trained and remunerated communication 
intermediaries who provide impartial and independent advice to the judicial 
system regarding the person’s communication needs.      

Recommendation 5 

• Commonwealth, state and territory evidence laws should be reviewed and, 
where appropriate, amended to allow and prompt a more flexible approach to 
adducing evidence from witnesses with complex communication needs. South 
Australian legislation could provide a model with respect to vulnerable 
witnesses, such as those with cognitive impairment or intellectual disability. 

Recommendation 6 

• A National Justice Interpreter Scheme should be implemented to meet a 
diverse range of needs, including for hearing and Auslan interpreters. 

Recommendation 7 

• That the Royal Commission consider the importance of: 

o early identification by police and links to disability support; 

o multi-disciplinary servicing (eg legal and non-legal support services); 
and 
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o therapeutic justice and problem-solving courts; 

in delivering stronger outcomes for people with disability who interact with the 
criminal justice system. 

Recommendation 8 

• The development of therapeutic, diversionary and rehabilitative programs for 
persons with disability should have a particular focus on meeting women’s 
needs and RRR Australia. 

Recommendation 9 

• Governments and First Nations communities should partner to ensure that the 
new Closing the Gap justice targets are more ambitiously framed, supported by 
policy and program frameworks which specifically address the needs of First 
Nations people with disability, backed by appropriate resourcing.  
Consideration should also be given to reaching specific disability-related 
targets.   

Recommendation 10 

• Informed and culturally competent responses developed and resourced 
throughout the criminal justice system should include:  

o supporting community controlled organisations to play a leading role in 
improving justice outcomes for First Nations peoples with disability; 

o strategies to enable better identification of disability amongst First 
Nations groups by justice and broader personnel;  

o access to disability support and mental health services at every stage 
of the criminal justice system, to underpin preventative, diversionary, 
and rehabilitative responses, including in RRR communities;  

o holistic approaches, including co-locating disability support workers with 
Aboriginal community-controlled legal services, and employing 
Aboriginal liaison officers; and 

o assessing the particular impacts of mandatory sentencing and stringent 
bail and parole laws on First Nations persons with disability, and 
pursuing reforms of such laws to avoid their disproportionate 
incarceration.  Access to culturally appropriate bail and parole 
accommodation and support programs should be prioritised. 

Recommendation 11 

• All levels of government should support the establishment of an independent 
national justice reinvestment body to promote the reinvestment of resources 
from the criminal justice system to community-led, place-based initiatives. 

Recommendation 12 

• State and territory governments should establish additional, and continue to 
support existing, specialist Indigenous sentencing courts.  First Nations people 
and organisations should be involved in the design, establishment and 
evaluation of specialist Indigenous sentencing courts. 
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Recommendation 13 

• Throughcare models should be expanded to support the successful transition 
of First Nations persons out of the corrections and juvenile detainees systems, 
with a particular emphasis on the needs of persons with disability. 

Recommendation 14 

• Policy and program responses to First Nations children and young people with 
disability who are (or at risk of) entering the criminal justice system should be 
First-Nations led, culturally competent, disability and trauma-informed.  
Emphasis should be given to: 

o specifically addressing the needs of children with disability in the 
Closing the Gap juvenile justice and out-of-home care targets;  

o raising the minimum age of criminal responsibility to at least 14 years 
old in all Australian jurisdictions; 

o Increased early identification of disability, including mental health and 
other frequently undiagnosed conditions, and referral to holistic support 
programs, particularly in RRR areas; 

o expanding therapeutic, rehabilitative Aboriginal youth sentencing courts 
working with First Nations disability services; 

o expanding Aboriginal community-controlled youth engagement and 
diversion models; 

o Increasing justice reinvestment trials; 

o expanding rehabilitation, disability and mental health services in 
juvenile detention centres, including to address undiagnosed needs; 
and 

o expanding successful throughcare models for children and young 
people. 

Recommendation 15 

• The Australian Government, working with state and territory governments, 
should act quickly to implement OPCAT, and including through:  

o developing compliance frameworks with clear accountability and 
transparency mechanisms;  

o documenting core elements of OPCAT implementation in legislation or, 
at minimum, in a formal agreement.  As recommended by the AHRC, 
these should include minimum conditions of detention to protect the 
rights of specific groups of detainees including people with disability;  

o adopting an expansive interpretation of the definition of ‘places of 
detention’, given the unique opportunity to develop a systematic and 
cohesive oversight system across both private and public institutions 
where people are subjected to the care or authority of others;   

o ensuring adequate resourcing; and  
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o improving links and communication with civil society representatives, 
particularly with respect to diverse groups of people with disability, as 
part of this process. 

Recommendation 16 

• Disability Justice Strategies should be more widely adopted across Australian 
jurisdictions, building on the examples of South Australia, Tasmania and the 
Australian Capital Territory models. These should address the roles of all 
working parts of the criminal justice system, including the police, courts, 
corrections, juvenile detention, legal services, and public prosecutions. They 
should include preventative, early identification, referral, diversion and 
rehabilitative responses.    

Recommendation 17 

• Unfitness to plead laws across Australian jurisdictions should be reviewed to 
ensure: 

o a person who has been found unfit to be tried should not be detained 
as a result of that finding, but only after having been found to have 
committed the offence charged or to be not guilty by reason of mental 
illness; 

o there is individual assessment of the necessity of detention for each 
person, taking into consideration their circumstances.  A person should 
only be held in a detention facility (other than a correctional facility) if 
assessed as posing an unacceptable risk of harm to the community, or 
themselves, and if that risk cannot be met in a less restrictive way; 

o legislative limits on the period of detention that can be imposed;  

o regular and independent period review of detention orders; and 

o access to judicial review of decisions, and alternative, non-custodial 
accommodation.  

Recommendation 18 

• The role of culturally competent legal and disability support persons should be 
expanded in reducing the need for unfitness to plead determinations where 
appropriate.   

Recommendation 19 

• The National Judicial College of Australia should consider establishing a 
dedicated disability committee with experts on disability, including people with 
relevant lived experience of disability. A primary purpose of the committee 
would be to develop and promote disability training for judges, magistrates 
and tribunal members, with the overarching aim of championing cultural 
change with regards to disability. 
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Introduction 

13. The Law Council of Australia (Law Council) is grateful for the opportunity to provide a 
submission to the Royal Commission into Violence, Abuse, Neglect and Exploitation 
of People with Disability (Royal Commission). This submission responds to some of 
the discussion questions identified in the issues paper: the criminal justice system. 
The Law Council anticipates making a broader submission in response to the Royal 
Commission’s terms of reference at a later stage.  

14. Throughout 2017-18 the Law Council undertook the ‘Justice Project’: a 
comprehensive review of the state of access to justice in Australia for those identified 
as facing significant economic and other disadvantage. The Justice Project focused 
on 13 marginalised groups, including people with disability. This submission draws 
heavily upon key findings from its Final Report concerning people with disability and 
their interaction with the criminal justice system, while also incorporating more recent 
material.3  A copy of the People with Disability Chapter of the Justice Project is 
attached.  

15. This chapter, along with others addressing specific groups, formed Part 1 of the Final 
Report.  Other Part 1 chapters, including those on Prisoners, Aboriginal and Torres 
Strait Islander Peoples, Homeless People, Children and Young People and LGBTI+ 
People, also incorporated an intersectional focus on disability.   

16. The chapters in Part 2 of the Final Report each focused on different parts of the 
justice system.  These working parts included legal services, courts and tribunals, 
critical support services, broader justice system players (police and corrections), and 
governments and policymakers.  Each of these chapters included recommendations 
specific or relevant to people with disability, reflecting the findings in Part 1, and are 
also relevant to the Royal Commission’s investigations.  

Context 

17. There is a striking over-representation of people with disability, especially First 
Nations peoples, in the criminal justice and corrections systems.  A 2018 study 
conducted by the Australian Institute of Health and Welfare identified people with 
disability as forming 29 per cent of Australia’s prison population despite forming only 
18 per cent of the general population.4  Human Rights Watch have reported that 
these proportions may be even higher in prison, finding that people with disability, 
particularly cognitive or psychosocial disability, comprise almost 50 per cent of 
prisoners.5  

18. During the Justice Project consultations, the Mental Health Law Centre described 
Western Australian prisons as ‘the biggest facility housing people with mental illness 
in WA’.6  A 2017 report by the Mental Health Commission of New South Wales stated 
that 50 per cent of adult prisoners have been diagnosed with or treated for a mental 
health condition and 87 per cent of young people in custody have a past or present 
psychological impairment.7 It estimated that between 8 and 20 per cent of prisoners 

 
3 Law Council of Australia (LCA), Justice Project (People with Disability Chapter, Final Report, August 2018. 
4 Australian Institute of Health and Welfare (AIHW), The health of Australia's prisoners 2018 (May 2019) 77. 
5 Human Rights Watch, I Needed Help, Instead I Was Punished : Abuse and Neglect of Prisoners with 
Disabilities in Australia (2018) 2 (I Needed Help, Instead I Was Punished). 
6 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 19 quoting Consultation, 
Perth (Mental Health Law Centre), 05/09/2017. 
7 Ibid quoting Mental Health Commission of New South Wales, Towards a just system: Mental illness and 
cognitive impairment in the criminal justice system (July 2017) 8. 
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have an intellectual disability and suggests that the rates of cognitive impairment 
among prisoners are likely to be higher, ‘given that a significant number of inmates 
report ongoing neurological effects and psychological symptoms because of a 
traumatic brain injury’.8  

19. Children and young people with disability are similarly over-represented. In Western 
Australia’s only youth justice facility, 89 per cent of youth detainees have at least one 
form of severe neurodevelopmental impairment. This is one of the highest reported 
rates in the world.9  

20. The Australian Law Reform Commission has recognised that there is a 
disproportionate number of First Nations prisoners with disability in the criminal justice 
and corrections system.10  This is manifested in different ways.  For example, 
research indicates that in the Northern Territory, at least 90 per cent of First Nations 
inmates have significant hearing loss.11 Mental health conditions12 are experienced by 
a significant proportion of First Nations women in custody. One study showed that 92 
per cent of Indigenous women in prison had a recognised mental health condition 
during their lifetime and nearly half were suffering from post-traumatic stress 
disorder.13   

21. People with disability, especially women, also have heightened vulnerability as victims 
of crime and abuse. For example, people with an intellectual disability are ten times 
more likely to experience violence and three times more likely to be victims of assault, 
sexual assault and robbery compared to those without an intellectual disability.14 
Prisoners with disability, both adults and juveniles, are particularly vulnerable to 
violence, abuse and mistreatment in custody.15 In a 2018 report examining conditions 
in Australian prisons, Human Rights Watch observed that: 

prisoners with disabilities often struggle more than others to adjust to 
the extraordinary stresses of incarceration and may be at a higher 
risk of violence and abuse … In all 14 prisons visited, Human Rights 
Watch found that prisoners with disabilities are viewed as easy 
targets and as a result are at serious risk of violence and abuse, 

 
8 Ibid. 
9 Ibid, 20 citing Telethon Kids Institute, ‘Nine out of ten young people in detention found to have severe neuro-
disability’ (Media Release, 13 February 2018) <https://www.telethonkids.org.au/news--events/news-and-
eventsnav/2018/february/young-people-in-detention-neuro-disability/>. 
10 Ibid citing Australian Law Reform Commission (ALRC), Pathways to Justice: Inquiry into the Incarceration 
Rate of Aboriginal and Torres Strait Islander Peoples, Report No 133 (2018), (Pathways to Justice) 64-8. 
11 Troy Vanderpole and Damian Howard, Northern Territory Correctional Service, Investigation into hearing 
impairment among indigenous prisoners in the Northern Territory (2011) 3.  
12 The Justice Project’s ‘People with Disability’ Chapter prefers the term ‘mental health condition’ and uses it 
synonymously with other terms contained in the literature studied and cited, such as psycho-social disability, 
mental illness, mental health problem, mental disorder and mental health issues. It is recognised that some of 
these terms are contested.  
13 Ibid citing Human Rights Law Centre and Change the Record Coalition, Over-represented and Overlooked: 
the crisis of Aboriginal and Torres Strait Islander women’s growing over-imprisonment (May 2017) 18 
<https://www.hrlc.org.au/reports/2017/5/18/report-over-represented-and-overlooked-the-crisis-of-
aboriginaland-torres-strait-islander-womens-growing-over-imprisonment>. 
14 Ibid, 24 citing Carolyn Frohmader and Therese Sands, Australian Cross Disability Alliance, Submission No 
147 to Senate Community Affairs References Committee, Inquiry into Violence, Abuse and Neglect against 
People with Disability in Institutional and Residential Settings, August 2015, 36. 
15 Ibid, 25. See eg, Human Rights Watch, I Needed Help, Instead I Was Punished; Michael Brull, ‘Behind 
Bars: Australia’s Shocking Cruelty to Aboriginal People with Disabilities’, New Matilda (online), 15 February 
2018 <https://newmatilda.com/2018/02/15/behind-bars-australias-shocking-cruelty-aboriginal-people-
disabilities/>. 
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including bullying and harassment, and verbal, physical, and sexual 
violence.16 

22. According to the report, people with disabilities are disproportionately held in solitary 
confinement for up to 22 hours a day.17  

23. Notwithstanding the high number of people with disability in the criminal justice 
system, necessary accommodations are frequently not available or provided for them. 
Negative attitudes and a lack of awareness about disabilities also pose a significant 
barrier to people accessing justice. 

Issues Paper questions 

Question 1: What experiences related to violence, abuse, neglect 
or exploitation have you, a family member with disability, or 
someone with disability you support, had in the criminal justice 
system? 

24. The Law Council recognises that this question is aimed at individuals’ personal 
experiences.  Nevertheless, its Justice Project People with Disability Chapter 
identified specific, real case studies which may help illustrate the experiences of 
violence, abuse, neglect or exploitation of individuals in the criminal justice system – 
as victims and perpetrators.  These case studies were provided both by 
stakeholders18 and through research, and include: 

• prisoners with disability being subjected to violence and abuse by other 
prisoners and/or guards within the Australian corrections system;19  

• ‘Anna’, a 15 year old Aboriginal girl, whose story demonstrates the propensity 
for young people to become entrapped in the criminal justice system when 
their disability is undiagnosed and treatment is not provided;20  

• an older person with no criminal record whose inability to comply with transit 
guards’ instructions to move his hands behind his back due to his physical 
disability was misinterpreted as obstructing the guards, ultimately resulting in 
police charges;21  

• a situation of a young man, in severe mental distress was attempting suicide. 
Once the police arrived, he lashed out at a police officer and was charged 
instead of a more health-driven response being pursued;22  

 
16 Ibid, 25 quoting Human Rights Watch, I Needed Help, Instead I Was Punished, 3. 
17 Human Rights Watch, I Needed Help, Instead I Was Punished, 5.  
18 References to Justice Project ‘stakeholders’ mean organisations and people which/who have provided 
submissions, or engaged in consultations or teleconferences with the LCA with respect to the Justice Project. 
19 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 25 citing Human Rights 
Watch, I Needed Help, Instead I Was Punished. 
20 Ibid, 37 citing Northern Australian Aboriginal Justice Agency, Submission to the Australian Human Rights 

Commission, Access to justice in the criminal justice system for people with disability – Issues Paper (August 
2013) 9.  
21 Ibid, 40 citing Consultation, Perth (Mental Health Law Centre) 05/09/2017. 
22 Ibid, 41 citing Consultation, Perth (Mental Health Law Centre) 05/09/2017. 
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• ‘Matthew’, who received no adequate early interventions despite his diagnosis 
with ‘behaviour defiance syndrome’ and status as a child at risk. He had many 
juvenile justice orders before the age of 18;23  

• ‘Casey’, whose life of trauma, self-harm, criminalisation and involuntary 
psychiatric detention was alleviated only when she accessed a specialized, 
intensive 24 hour supported accommodation program, reducing her police and 
other criminal justice contacts for the first time;24 

• ‘Robert’, a child with multiple disabilities at a child care centre, who was 
subjected to excessive force by staff, but police were unwilling to press 
charges due to his communication barriers as a witness;25  

• ‘Sarah’, an Aboriginal woman with intellectual disability and mental health 
conditions who was sexually abused as a child but was considered an 
unreliable witness by police.  Sarah’s story, in which she had 129 police 
contacts as a victim of crime, and as an adult was charged with 12 criminal 
offences, also illustrates the situation of many persons with disability, as initially 
victims, then perpetrators of crime;26  

• ‘Frank’, an Aboriginal prisoner in the Northern Territory with severe 
schizophrenia, whose ineligibility for prison rehabilitation services, and for 
whom the lack of alternative accommodation and mental health services 
beyond prison meant that he would be unlikely to access parole;27 

• ‘Robert’, an Aboriginal child in the Goldfields region who witnessed his father 
commit crimes resulting in his mother’s death, and who received inadequate 
mental health support for his subsequent schizophrenia. He then grew up to 
commit a similar serious offence against another child;28 and 

• a number of persons who have been subject to lengthy periods in prison, 
including in harsh and unfit conditions including isolation in single cells and 
without access to treatment, due to being found unfit to plead.29 

Question 2A. What do you think causes violence, abuse, neglect 
and exploitation of people with disability in the criminal justice 
system? What can be done to stop this from happening? 

‘Enablers’ 

25. While not in themselves ‘causes’, important ‘enablers’ of violence, abuse, neglect and 
exploitation of people with disability in the criminal justice system include the following 

 
23 Ibid, 42-43 citing Eileen Baldry et al, University of New South Wales, A predictable and preventable path: 
Aboriginal people with mental and cognitive disabilities in the criminal justice system (2015) 48.  
24 Ibid, 43-44 citing Eileen Baldry et al, University of New South Wales, A predictable and preventable path: 
Aboriginal people with mental and cognitive disabilities in the criminal justice system (2015) 54.  
25 Ibid, 48 citing Regional Alliance West, Submission No 94.  
26 Ibid, 49 citing Eileen Baldry et al, University of New South Wales, A predictable and preventable path: 
Aboriginal people with mental and cognitive disabilities in the criminal justice system (2015) 58.  
27 Ibid, 54 citing Northern Australian Aboriginal Justice Agency, Submission to the Australian Human Rights 
Commission, Access to justice in the criminal justice system for people with disability – Issues Paper (August 
2013) 19.   
28 Ibid, 55-56 citing National Aboriginal and Torres Strait Islander Legal Services, Submission No 121.  
29 Ibid, 71, see eg discussion of Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of 
Persons with Cognitive Disabilities: Addressing the Legal Barriers and Creating Appropriate Alternative 
Supports in the Community (2017) (Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities). 
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factors. These may be seen as creating environments in which violence, abuse, 
neglect and exploitation can flourish. 

26. Financial disadvantage is a common experience for many people with disability.  It 
has been estimated that 45 per cent of the two million Australians living with disability 
live in or near poverty.30  Women with disability are particularly vulnerable to socio-
economic disadvantage.31 

27. Significant levels of poverty among people with disability are linked to higher rates of 
unemployment and lower levels of education – both of which are partly a 
consequence of systemic discrimination.32  Unemployment and employment 
discrimination acutely affect First Nations peoples with disability, with 26 per cent of 
this group employed, compared with 49 per cent of non-Indigenous people with 
disability.33  

28. People with disability have significantly lower rates of education than people without 
disability.34  In 2012, 36 per cent of people with disability aged 15 to 64 years had 
completed Year 12, compared to 60 per cent of people without disability.35  The under-
education of students with disability ‘leads to unemployment, lower levels of health, 
social isolation and a lifetime of disadvantage’.36  Limited education is also likely to 
lead to poor knowledge about legal rights and remedies.  

29. It has been suggested that the vulnerability of many people with disability to violence 
is predominantly due to ‘deprivation of experience and opportunity’, such as 
dependency on social security and external care, and limited access to education and 
appropriate housing, as well as high levels of discrimination (discussed below).37  As 
well as fostering environments of vulnerability and potential exploitation, relatively low 
levels of financial resources, education and knowledge amongst many people with 
disability are also likely to mean that they cannot uphold their rights when they are 
breached, including because they cannot afford legal advice or representation.    

Discrimination, stigma, poor understanding of disability 

30. People with disability face negative stigma and discrimination both in the justice 
system and in the broader community, including in educational institutions, the 
workplace and in public places.38 Between 2018 and 2019, the highest number of 
discrimination complaints received by the Australian Human Rights Commission 
(AHRC) was for disability discrimination (44 per cent),  with numbers rising over the 

 
30 Ibid, 10 citing Bill Lawler, Australian Federation of Disability Organisations, Submission No 24 to 
Productivity Commission, Access to Justice Arrangements (4 November 2013) 4. See also Organisation for 
Economic Co-operation and Development, Sickness, Disability and Work: Keeping on track in the Economic 
Downturn – Background Paper (2009). 
31 Ibid, 10 citing Chris Jennings, Triple disadvantage: out of sight, out of mind. Violence Against Women with 
Disabilities Project (Domestic Violence and Incest Resource Centre, 2nd ed, 2003) 12 (Triple disadvantage). 
32 See eg, JFA Purple Orange, Submission No 113. 
33 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 11 citing Australian Human 
Rights Commission (AHRC), Willing to Work: National Inquiry into Employment Discrimination Against Older 
Australians and Australians with Disability (2016) 184 (Willing to Work). 
34 Ibid citing AHRC, Willing to Work, 239. 
35 Ibid. 
36 Ibid. 
37 Ibid 24 citing Chris Jennings, Triple disadvantage, 12. 
38 Ibid. See Bill Lawler, Australian Federation of Disability Organisations, Submission No 24 to Productivity 
Commission, Access to Justice Arrangements (4 November 2013) 3. 
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last five years. 39 Underlying assumptions, stereotypes or myths concerning disability 
fuel such discriminatory behaviours.40 

31. People with disability and mental illness have also been significantly adversely 
affected by damaging stereotypes about the nature of particular types of disability and 
mental illness.  Historically, there have been negative connotations associated with 
mental illness that have created a stigma about mental illness, and also generated 
the common misconception of a correlation between mental illness and a 
predisposition to violence.41   

32. Discrimination and stigma can lead to acceptance, and even expectations, of bullying, 
abuse, exploitation of people with disability within the justice system. For example, 
prisoners with disability are particularly vulnerable to abuse and mistreatment in 
custody.42 In its 2018 report on Australian prisons, Human Rights Watch found that 
prisoners with disabilities are viewed as easy targets and as a result are at serious 
risk of violence and abuse, including bullying and harassment, and verbal, physical, 
and sexual violence.43  Different treatment and disempowerment, including by service 
providers, of people with disability ‘can normalise inappropriate treatment and can 
subject people with disability to violence, abuse and neglect, including domestic 
violence’.44  

Lack of awareness of disability 

33. A ‘widespread difficulty identifying disability and responding to it appropriately’ among 
those who work in the justice system has been broadly recognised.45   

34. Inadequate professional training about disability perpetuates misconceptions and 
entrenches stigma and the social exclusion of people with disability.  It also leads to a 
failure by justice system personnel, including lawyers, judges, police officers and 
corrections, to identify disability and thus respond to an individual’s disability-related 
needs through appropriate aids, accommodation and adjustments.  These might 
include eg, having a disability support person present at a police interview, ensuring 
appropriate rest breaks, or reframing complex language and questioning in 
courtrooms. 

35. Failing to identify and respond to disability can lead to a significant risk of injustice.  ; 
For example, the compounding of communication barriers may lead to a person 
pleading guilty without cause, an incorrect assessment of an accused person’s fitness 
to plead or stand trial, or another’s exclusion from diversionary or rehabilitation 
programs.  Negative stereotypes about the reliability of evidence given by a person 
with disability augments the possibility of a miscarriage of justice.   

36. A particular concern is that the behaviour of some persons with disability may be a 
manifestation of their impairment but is misinterpreted as difficult or defiant behaviour.  

 
39 AHRC, Disability discrimination tops Commission complaints (2019) 
<https://humanrights.gov.au/about/news/disability-discrimination-tops-commission-complaints>. 
40 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 18 citing AHRC, Willing to 
Work, 6. 
41 Ibid citing Queensland Advocacy Incorporated, Submission No 43. 
42 Ibid 25. See eg, Human Rights Watch, I Needed Help, Instead I Was Punished. 
43 Ibid 25 quoting Human Rights Watch, I Needed Help, Instead I Was Punished, 3. 
44 Ibid 40 citing Queensland Advocacy Incorporated, Submission No 43. 
45 Ibid, 38 quoting AHRC, Equal before the law: Towards Disability Justice Strategies (2014)16 (Equal before 
the law). See also Parliament of Victoria, Inquiry into Access to and Interaction with the Justice System by 
People with an Intellectual Disability and their Families and Carers, Parliamentary Paper No 216 (2013) xxi; 
Maria Karras et al, Law and Justice Foundation of New South Wales, On the Edge of Justice: The Legal 
Needs of People with a Mental Illness in NSW (2006) 34, 125. 
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This has contributed to the over-representation of people with disability in the criminal 
justice system.  For example, people with intellectual disability are ‘more likely to be 
arrested, questioned and detained for minor infringements of public order law’, and 
are more often refused bail.46   Meanwhile, Mental Health Law Centre staff estimated 
during Justice Project consultations that between 60 to 70 per cent of the offences 
they dealt with related to acute episodes or manic relapse.47  Further, the ‘acquired 
brain injury (ABI) related symptoms’ of offenders in prison were described as 
sometimes misconstrued as ‘trouble-making’ or evidence of drug usage.48  Some 
authors have described this tendency as the ‘criminalisation of disabilities’.49 

37. Similarly, people with disability who are victims of crime may be viewed as lacking 
credibility and their evidence assessed as unreliable. As a result, police may not 
investigate and/or proceed with charges.50 These attitudes may discourage people 
with disability from reporting crimes to police altogether, according to research 
findings.51  Similarly, failures by courts to recognise and accommodate disability can 
result in failed prosecutions, which in turn generates poor expectations of success 
amongst law enforcement officers, who are then less likely to investigate. Ultimately, 
the result is a ‘self-fulfilling prophecy’ of a failure to undertake appropriate 
investigations or pursue prosecutions, which ultimately emboldens perpetrators and 
places the victim and future victims at greater risk of violence.52  In its 2015 inquiry 
into violence, abuse and neglect of people with disability, the Senate Community 
Affairs References Committee received evidence from over 70 victims who had 
attempted to report crimes committed against them to the police but in most cases, 
the police failed to investigate the incident and charge the perpetrators due to police 
perceptions that the evidence was insufficient or that the person with disability was 
unlikely to be perceived as a credible witness.53   

38. A lack of understanding and awareness also means that there is insufficient broader 
policy planning and resourcing to ensure that the diverse needs of people with 
disability are anticipated and met within the justice system.  For example, people with 
intellectual disability are more likely to receive a custodial sentence due to a lack of 
community-based options which would meet their needs.54  Meanwhile, the absence 
of disability-responsive rehabilitative prison services was also highlighted as a 
particular barrier in the Justice Project.55 This is discriminatory in violation of  
Australia’s obligations under the CRPD.56 

 
46 Ibid, 29-30. 
47 Ibid 40 citing Consultation, Perth (Mental Health Law Centre) 05/09/2017. 
48 Ibid citing Jesuit Social Services, Submission No 30. 
49 Ibid citing Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 10. 
50 Ibid 47 citing AHRC, Equal before the law, 20. 
51 Ibid 28 citing John Searle, quoted in Victorian Equal Opportunity and Human Rights Commission, Beyond 
Doubt: The experiences of people with disabilities reporting crime – Summary report (2014) 5. 
52 Ibid 47 citing Phillip French, Queensland Advocacy Incorporated, Disabled Justice: The barriers to justice 
for persons with disability in Queensland (2007) 23 (Disabled Justice). 
53 Ibid 47 citing Jessica Cadwallader, quoted in Senate Community Affairs References Committee, Parliament 
of Australia, Violence, abuse and neglect against people with disability in institutional and residential settings, 
including the gender and age related dimensions, and the particular situation of Aboriginal and Torres Strait 
Islander people with disability, and culturally and linguistically diverse people with disability (2015) 155. 
54 Ibid 23 citing Phillip French, Disabled Justice, 29-30. 
55 Ibid 53-54. 
56 The CRPD Committee has stressed that ‘a lack of accessibility and reasonable accommodation places 
persons with disabilities in sub-standard conditions of detention that are incompatible with article 17 of the 
CRPD’ – Committee on the Rights of Persons with Disabilities, Guidelines on article 14 of the Convention on 
the Rights of Persons with Disabilities: The right to liberty and security of persons with disabilities, September 
2015, Annex to the bi-annual report 2016 Supplement No. A/72/55.  
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Lack of transparency and oversight 

39. A lack of transparency and oversight over the various places of detention housing 
many persons with disability was raised as an important concern in the Justice 
Project. These included prisons and juvenile detention facilities, whose serious 
failures to respect the human rights of prisoners and juvenile detainees have been 
well documented in recent years.57  However, they also included other closed 
residential settings, such as group homes, hospitals and residential disability care, in 
which people may be substantially deprived of their liberty and vulnerable to breaches 
of their rights. This issue is discussed further below with regard to the Optional 
Protocol to the Convention against Torture.58 

40. At the same time, several stakeholders were concerned about insufficient police 
accountability mechanisms, emphasising that improvements such as training and 
more consistent guidelines would be ineffective without more independent, 
transparent, accessible effective and adequately resourced oversight.59  Both the 
Productivity Commission60 and Australian Law Reform Commission61 (ALRC) have 
recognised these concerns in recent years. For example, in 2018 the ALRC reported 
that existing police accountability mechanisms were viewed as deficient because of: 

• a perceived lack of impartiality in the complaints process; 

• low substantiation rates when complaints are made; 

• police being able to influence complaint processes; 

• unique or arbitrary time limits for the making of complaints; 

• powers given to independent complaints bodies being too narrow; and  

• independent complaints bodies too frequently referring complaints back to 
police instead of conducting an external review.62 

41. The role of specialised legal assistance services in ensuring accountability was also 
emphasised in the Justice Project. Such services can access places in which 
deprivation of liberty occurs, and can pursue victims’ complaints authorities including 
police.  However, chronic shortages of such services were continually raised in the 
Justice Project – with respect to people with disability generally, as well as First 
Nations people, women, children, prisoners and culturally and linguistically diverse 
people with disability. 

Question 2B. What changes would help people with disability 
avoid the criminal justice system in the first place? 

42. The Law Council agrees that it is not only important to consider what causes violence, 
abuse, neglect and exploitation of people with disability in the criminal justice system, 
but also why this group is so over-represented in the first place.   

 
57 See the LCA, Justice Project (Prisoners and Detainees Chapter and the Children and Young People 
Chapter, Final Report, August 2018).  
58 OPCAT, opened for signature 4 February 2003, 2375 UNTS 237 (entered into force 22 June 2006). 
59 LCA, Justice Project (Broader Justice System Players, Final Report, August 2018) 53.  
60 Productivity Commission, Access to Justice Arrangements, Inquiry Report No 72 (5 September 2014), 319 
(Access to Justice Inquiry). 
61 ALRC, Pathways to Justice.  
62 LCA, Justice Project (Broader Justice System Players, Final Report, August 2018) 55 citing ALRC, 
Pathways to Justice, 463. 
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Preventative, early intervention responses 

43. One of the overarching themes of the Justice Project’s final report is the insufficient 
emphasis on addressing the underlying needs or causes of crime, through prevention 
and early intervention measures.63  

44. Many people with disability who encounter the criminal justice system have a long 
history of undiagnosed or untreated impairment, despite multiple previous interactions 
with government agencies or services. They also have higher rates of unemployment, 
poverty, poorer educational attainment, alcohol or drug addiction and poor social 
skills.64  As indicated above, a history of trauma, including as a victim of crime, is a 
significant factor.   

45. To illustrate, in 2015, the Australian Institute of Health and Welfare found that: 

• 68 per cent of prison entrants65 had not completed schooling beyond Year 10; 

• 48 per cent of prison entrants had been unemployed in the previous 30 days; 

• 25 per cent of prison entrants had been homeless in the previous four weeks; 

• 17 per cent of prison entrants had one or more of their parents/carers 
imprisoned while they were a child;  

• 49 per cent of prison entrants had been told by a medical professional that they 
had a mental health disorder; and 

• 27 per cent were taking medication for their mental health disorder.66 

46. Among youth detainees, a recent Western Australian study concluded that ‘it is likely 
the extensive amount of impairment [among youth detainees], along with poor mental 
and physical health, histories of trauma, and the lack of adequate processes in place 
to support them, is contributing significantly to the high rates of youth crime and the 
increase in serious incidents in Australian detention centres’.67  It found that many 
young detainees had ‘a history of trauma, early school disengagement and early 
substance misuse’.68  The lower levels of employment and poorer education 
outcomes for people with disability in Australia point towards a systemic failure to 
ensure employment and education is accessible and inclusive.69   

47. Concerted efforts by governments on increasing resources for targeted prevention 
and early intervention approaches and programs for people with disability are 
needed. Such approaches include (as appropriate): 

 
63 LCA, Justice Project (Critical Support Services Chapter, Final Report, August 2018) 9-54.  
64 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 23 citing Regional Alliance 
West, Submission No 94. 
65 Note ‘prison entrants’ refers to the group of participating prisoners who were interviewed as they were 
entering the prison system.   
66 LCA, Justice Project (Prisoners and Detainees Chapter, Final Report, August 2018) 12 citing AIHW, The 
health of Australia's prisoners 2015 (November 2015). 
67 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 23 quoting Hayley 
Passmore, Carol Bower and Raewyn Mutch, ‘Almost every young person in WA detention has a severe brain 
impairment’. 
68 Ibid. 
69 Ibid citing AHRC, Willing to Work, 12. See also CRPD, preamble, art 24. 
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• early identification and screening for a wide range of disabilities – eg 
communications and hearing disorders, vision impairment, cognitive and 
mental impairment;   

• prompt access, as appropriate, to a wide range of aids, accommodations and 
adjustments, including disability and mental health support, speech pathology 
and audiology, rehabilitative services, and trauma-informed care;  

• education, youth engagement, job skills, income and family support; and 

• access to appropriate housing, including bail accommodation.  

48. As discussed below, several of these services also underpin effective multi-
disciplinary approaches in legal assistance services, and therapeutic justice in the 
court system.  They are often particularly lacking in RRR areas, which may underpin 
worse justice outcomes in those areas.   

Access to safe, accessible housing 

49. While all of the above responses are important, the Law Council notes in particular 
that the role of safe, accessible housing in preventing people entering, or returning to, 
the criminal justice system is often overlooked.  People who have a diagnosed mental 
or physical illness, or who have experienced trauma, are overrepresented amongst 
homeless Australians.70  Due to the prevalence of ‘public nuisance’ or public order 
laws, the experience of being homeless exposes people to increased interaction with 
police and entry into the criminal justice system. 

50. Lack of safe and stable accommodation exacerbates poor justice outcomes in other 
ways.  For instance, it can increase the likelihood of a person being denied bail and 
instead being placed on remand, and can increase the risk of recidivism amongst 
recently released prisoners.71  In particular, persons with disability can struggle to find 
accessible bail hostels or suitable and secure post-release accommodation.  
Therefore, insecure housing has been identified as a significant factor in their cycles 
of offending, and may provoke recidivism. 72 It is vital that supported safe, secure 
housing options be diversified and expanded. 

51. While such solutions may appear to be costly, they should be weighed against the 
costs of people cycling back intothe juvenile detention and prison system. Relevantly, 
research indicates that offenders with disability have higher rates of recidivism and 
are more vulnerable to extended and repeat incarceration.73 For example: 

• on average, it costs roughly $576,335 per year to keep a young person in 
juvenile detention.74  In 2018-2019 youth detention involved a staggering total 
government spend in Australia of more than $539 million;75 and 

 
70 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) 49 citing AIHW, Australia’s 
Welfare 2015, 323.  See also AIHW, Specialist Homelessness Services 2015-16: Indigenous clients. 
71 LCA, Justice Project (People who are Homeless Chapter, Final Report, August 2018).   
72 Ibid 34 citing Jesuit Social Services, Submission No 30. 
73 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 21 citing Abigail Gray, 
Suzie Forell and Sophie Clarke, ‘Cognitive impairment, legal need and access to justice’, 5. 
74 Productivity Commission, Report on Government Services 2020 (23 January 2020) vol F, ch 17, table 
17A.21. 
75 Ibid. 
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• the total net operating expenditure (including capital costs) of Australian 
governments on prisons in 2018-19 was $4.9 billion.76  The total net operating 
expenditure (including capital costs) per prisoner per day in 2018-19 was $310 
(or approximately $113,150 per year).77   

Policy shift towards health-based responses 

52. Justice Project research and stakeholder responses revealed strong concerns 
regarding the frequent use of the criminal justice system, and in particular police 
forces, as a ‘first responder’ to incidents in which individuals’ difficult behaviour was 
evidently a manifestation of their impairment. For example, people with mental health 
conditions were cited as frequently charged in circumstances involving acute 
episodes or manic relapses. They suggested that police did not always recognise or 
utilise the discretion not to charge. Stakeholders were also concerned that responses 
to such incidents were primarily law-enforcement based, instead of ensuring 
adequate mental health care to obviously distressed individuals.   

53. As discussed later in this submission, Baldry et al’s study of Aboriginal people with 
mental and cognitive impairment in the NSW criminal justice system produced 
findings that such individuals are being ‘managed’ by police, courts and prisons due 
to the absence of community-based services and support.78  Other researchers have 
linked law-enforcement responses to difficult behaviour arising from a person’s 
impairment to higher levels of interaction with police, which has contributed to the 
over-representation of people with disability in the criminal justice system.79   

54. A compounding factor is the prevalence of ‘law and order’ approaches in many states 
and territories which contribute to the over-representation of marginalised groups, 
including many people with disability, especially those who are also First Nations 
people or homeless.80 Principal concerns in this area include a strong policy focus on 
addressing low level ‘street crime’,81 with the emphasis on offences which have a 
direct relationship with poverty, homelessness and/or mental health conditions. These 
include public nuisance (eg, prohibitions on public drinking, begging or offensive 
behaviour), ‘street sweeping’ laws, obstructing police and fare evasion.  They also 
include expanded police powers, such as those enabling ‘protective’ custody rather 
than arrest for drunkenness, ‘move on’ powers to disperse intoxicated people, and 
paperless arrest powers for minor offences in some jurisdictions.82   

55. The Law Council recognises that that police have a difficult, and often thankless, job 
to keep the Australian community safe from harm, and that the community depends 
upon their service and commitment. Further, they are often called out to assist in the 
absence of alternative services.  However, it suggests that with respect to lower-level 
crimes, an underlying shift in policy and law may be needed towards promoting the 
use of police discretion and referral to health and welfare-based responses, where 
appropriate, when difficult behaviours present amongst people with disability.    

 
76 Ibid ch 8, table 8A.1. 
77 Ibid ch 8, table 8A.18. 
78 Ibid, citing Eileen Baldry  
79 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 41. See generally Carol 
Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 8 British Medical Journal Open 1, 8; 
Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive Disabilities, 
10. 
80 See generally LCA, Justice Project (Aboriginal and Torres Strait Islander People Chapter and People with 
Disability Chapter, Final Report, August 2018). 
81 LCA, Justice Project (People Experiencing Economic Disadvantage Chapter, Final Report, August 2018) 47 
citing Vicki Sentas, ‘The Poverty of Criminal Law’, 254. 
82 Ibid citing Vicki Sentas, ‘The Poverty of Criminal Law’, 257.  
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Question 3A. What do you think prevents people with disability 
who have experienced violence, abuse, neglect, or exploitation 
from getting protection or justice from the police or the courts? 

56. Queensland Advocacy Incorporated identified during the Justice Project that there are 
a range of reasons why people with disability may be less successful in seeking a 
resolution for their legal problems, including:  

• difficulties with communication;  

• lack of appropriate information and support, including from skilled, independent 
advocates;  

• experiencing a history of treatment that normalises the present legal problem 
(i.e. a history of institutionalisation and abuse can result in a person not 
recognising abuse for what it is);  

• fears of justice system interactions, often based on past experiences; and  

• having their initial complaints not progressed, or disregarded (eg not being 
recognised as a credible witness).83 

57. More generally, people with disability face a wide range of systemic and structural 
barriers to accessing justice. These barriers include negative attitudes and poor levels 
of understanding (as discussed above), inaccessible legal information, physical 
inaccessibility, inflexible court procedures, and an under-resourced legal assistance 
sector.  These barriers are the manifestation of the physical, cultural and social 
environment failing to accommodate the needs of people with disability and enable 
them to participate in the justice system on an equal basis with others.  Some of 
these barriers are further discussed below.  

Lack of legal knowledge 

58. A common barrier across the Australian community, particularly amongst many 
marginalised groups, is a limited knowledge of the law.  This means that many people 
do not recognise their problems as being of a legal nature, and refrain from taking 
action to resolve them.  This barrier was highlighted in the Justice Project’s People 
with Disability chapter as of key relevance to many people in this group.   

59. For people with disability who are victims of crime, this lack of knowledge may mean 
continuing to endure violence, abuse or exploitation which could be addressed 
promptly.  For people with disability who are accused of crimes, it may mean that they 
are unaware of their rights, eg during police interviews or in court proceedings.      

Lack of legal assistance services 

60. While some people with disability are well able to represent themselves with 
reasonable accommodations and support within the justice system, the availability of 
legal advice and representation is also critically important, particularly with persons 
with severe mental health conditions, cognitive impairments or difficulties 

 
83 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 26 quoting Queensland 
Advocacy Incorporated, Submission No 43. 
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communicating.84 This is particularly the case for defendants in the criminal justice 
system, and for victims seeking advice about their rights.  

61. It is well recognised that the legal assistance sector generally, along with specialist 
disability legal services, is facing severe resource constraints and as a consequence, 
is struggling to meet the growing demand and having to turn large numbers of 
vulnerable people away.85  Research has found that legal services ‘are under-
resourced and not necessarily prepared to respond to the access needs of persons 
with disabilities’.86 In particular, the limited availability of affordable legal services for 
people with mental health conditions in RRR areas has been identified87  Even ‘where 
services do exist, they may not have the capacity of funding to take on clients with 
more complex needs’.88  As a consequence, people with complex needs may need to 
travel large distances to access affordable, specialised legal advice. However, 
inaccessible transport options as well as cost and inconvenience can make travel 
especially challenging for people with disability.89 

62. This issue should be seen in its broader context. The Productivity Commission found 
that in 2014, while around 14 per cent of Australians lived below the poverty line, just 
eight per cent of all Australian households qualify for legal aid grants.90 This situation 
remains largely unaddressed. The financial constraints experienced by many people 
with disability, discussed above, are also likely to mean that relatively few can afford a 
private lawyer.   

63. A stark example relates to people facing criminal charges in Magistrates Courts.  Until 
2012, people facing criminal charges in Magistrates Courts could obtain a grant of 
legal aid which would provide a lawyer to represent them. This was subject to the 
means test. However, from about 2008 due to inadequate government funding, legal 
aid commissions across the country introduced a severe cut: only people who were 
likely to be imprisoned would receive a grant of aid.  This meant that thousands of 
vulnerable people would face criminal charges prosecuted by a professional 
prosecutor without legal representation.  The evidentiary and forensic complexity of 
criminal charges are well beyond the vast majority of defendants in criminal cases.   

64. The consequences of a criminal conviction have a profound effect on a person’s life 
chances.  They also flow to his or her dependants.  Beyond that, thousands of 
unrepresented defendants facing criminal charges in Magistrates Courts has had a 
dramatic effect. In one state alone – Victoria – the cuts in legal aid meant that over 
4000 fewer people per annum were granted legal aid in the years following the cut.91  
While the full effect nationally is unknown, this remains a major justice gap.   

 
84 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) 21 citing Karras et al, Law and 
Justice Foundation of New South Wales, On the Edge of Justice: The Legal Needs of People with a Mental 
Illness in NSW (2006) 153-154. 
85 See generally LCA, Justice Project (Legal Services Chapter, Final Report, August 2018). 
86 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 56 citing Bernadette 
McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive Disabilities, 10. 
87 Ibid citing Maria Karras et al, On the Edge of Justice, 110. 
88 Ibid citing Maria Karras et al, On the Edge of Justice, 111. 
89 Ibid. 
90 LCA, Justice Project (People Experiencing Economic Disadvantage Chapter, Final Report, August 2018) 23 
citing Productivity Commission, Access to Justice Inquiry, 1016-1022.  
91 In the 12 months prior to the cut in 2012, there were 18,717 grants of aid.  In 12 months over 2014-2015, 
there were 14,193 grants of aid.  This is a 24 per cent cut.  Some percentage of people obtained the limited 
assistance available from duty lawyers.  But the duty lawyers came under a heavier load as a result of the cut 
in grants of aid: Hugh M McDonald et al, ‘In summary: Evaluation of the appropriateness and sustainability of 
Victoria Legal Aid’s Summary Crime Program’ (Report, Law and Justice Foundation of New South Wales, 
June 2017) 44. 
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65. The 2016 Victorian review into access to justice92 found that all Victorian Courts had 
experienced increased numbers of self-represented litigants recently.93  It remarked 
that ‘based on the Chief Magistrate’s estimates, there were over 100,000 people 
representing themselves each year in the Magistrates’ Court in criminal matters 
alone’.94   

66. Self-representation is usually a stressful experience.95  As recognised in the Victorian 
Review, self-represented litigants can face enormous difficulties in representing 
themselves effectively, therefore placing their substantive rights at risk.96 Their ability 
to assert or defend their rights in the court system is undermined if they have limited 
skills and knowledge to do so.97 This is particularly so where self-represented litigants 
are experiencing cognitive or mental health conditions, and other complex factors.   

67. McDonald et al’s 2017 research found that while changes in eligibility resulted in 
fewer Victoria Legal Aid grants of legal assistance for summary crime matters, 
demand for its duty lawyer services at the Magistrates’ Court increased.98  However, 
as discussed below, duty lawyers may be a less effective solution for many people 
with disability, compared to people without disability.99  

68. This research highlighted strong concerns that people who were now self-
representing when pleading ‘not guilty’ due to tightened legal aid eligibility in such 
matters were facing worse outcomes, including: 

• the lost opportunity for diversion and early intervention – for first offenders and 
young people;  

• imprisonment resulting for traffic and driving offences; and  

• special circumstances for complex clients100 – which may include people with 
disability and intersectional barriers. 

Lack of training 

69. Greater disability training is needed for justice system personnel who are likely to 
have close contact with people with disability, including the judiciary, legal 
practitioners, police and corrections officers. Training should include consideration of 
trauma-informed and recovery oriented approaches within the justice system. Justice 

 
92 Department of Justice and Regulation (Victoria), Access to Justice Review (2016). 
93 LCA, Justice Project (People Experiencing Economic Disadvantage Chapter, Final Report, August 2018) 32 
citing Department of Justice and Regulation (Victoria), Access to Justice Review (2016) 472-473.  
94 Ibid citing Department of Justice and Regulation (Victoria), Access to Justice Review (2016) 472.  
95 Ibid citing National Legal Aid, Submission No 128. 
96 Ibid 33 citing Department of Justice and Regulation (Victoria), Access to Justice Review (2016) 484. 
97 Ibid citing Department of Justice and Regulation (Victoria), Access to Justice Review Background Paper – 
Self-Represented Litigants, 3.   
98 Ibid 32 noting McDonald et al found that between the 12-month pre-change period and the final 12 months 
of the post-change period, there was a 24.2 per cent decrease in grants of legal assistance, and a 109.8 per 
cent increase in court attendance services.  Within grants, there was a 29.9 per cent decrease in grants by 
private practitioners, and a 9.4 per cent decrease in grants by Victoria Legal Aid in-house practitioners.  Within 
the Duty Lawyer Service, there was a 110.9 per cent increase in DLS ‘legal advice and information only’ 
services and a 11.5 per cent increase in DLS ‘in-court advocacy’ services: Hugh M McDonald et al, Law and 
Justice Foundation of New South Wales, In summary: Evaluation of the appropriateness and sustainability of 
Victoria Legal Aid’s Summary Crime Program (2017) xiii-xiv.  
99 Ibid citing Hugh M McDonald et al, Law and Justice Foundation of New South Wales, In summary: 
Evaluation of the appropriateness and sustainability of Victoria Legal Aid’s Summary Crime Program (2017)  
xvi. 
100 Ibid 34 citing Hugh M McDonald et al, Law and Justice Foundation of New South Wales, In summary: 
Evaluation of the appropriateness and sustainability of Victoria Legal Aid’s Summary Crime Program (2017) 
xx. 
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Project stakeholders raised serious concerns about the inadequate disability training 
received by justice system personnel generally.101 This reduced their ability to identify 
various types of impairment, appropriately respond to disability, and accommodate 
the needs of people with disability.102 This may in turn lead to adverse outcomes both 
at the stage of police contact and at every other stage, including trial, sentencing and 
incarceration.  

70. For example, the Justice Project identified the following issues. 

• Police are ‘first responders’ to situations of crisis involving people with 
disability, whether as victims, witnesses or defendants. However, police were 
identified as frequently failing to identify disability, and having difficulty 
distinguishing between different types of impairment, such as intellectual, 
psychosocial, cognitive and ABI.103    Progress has been made in this area, for 
example, through the work undertaken by the Mental Health Intervention Team 
and the New South Wales police force.104  However, the Law Council is 
unaware of the extent to which such programs are replicated in other 
jurisdictions.  Lack of training, combined with stigma and discrimination issues 
identified above, may contribute to ‘over-policing’, in which people with 
disability are at a greater likelihood of being stopped and searched, cautioned, 
charged and/or detained.  At the same time, it may also contribute to ‘under-
policing’, in which people with disability who are victims of crime may have 
their claims dismissed or minimised by police.   

• With respect to prisons and custodial officers, Human Rights Watch has 
reported that problems exist for people with disabilities throughout detention 
and prison, beginning with the lack of proper assessment and identification of a 
disability.  Without such information, prisons fail to provide appropriate and 
adequate services and accommodations for the particular needs of prisoners 
with disabilities, or to track them within the prison system.105 

• A lawyer’s failure to identify a client’s mental health condition, for example, may 
result in that person not receiving the time, assistance and understanding they 
need to resolve their legal issue effectively.106 For legal assistance services, 
one 2014 survey of 53 community legal centres across Australia revealed that 
only half had processes in place to ensure legal services were directed 
towards people with disability.107 This is not due to the fault of individual 
community legal services, but rather points to the larger issue facing all 

 
101 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 35. 
102 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 35 citing eg, Consultation, 
Canberra (Mary Durkin) 07/09/2017; Consultation, Teleconference (Speech Pathology Australia) 14/09/2017; 
Speech Pathology Australia, Submission No 34; Mental Health Commission of New South Wales, Submission 
No 96; Regional Alliance West, Submission No 94; Queensland Advocacy Incorporated, Submission No 43; 
Confidential, Submission No 72; JFA Purple Orange, Submission No 113; Confidential, Submission No 118; 
Jesuit Social Services, Submission No 30; Legal Services Commission of South Australia, Submission No 63.   
103 Ibid 38 citing AHRC, Equal before the law, 18-19. 
104 New South Wales Police Force, ‘Mental Health’ 
<https://www.police.nsw.gov.au/safety_and_prevention/your_community/mental_health>.  
104 New South Wales Police Force, 2018-19 Annual Report (October 2019) 
5.https://www.police.nsw.gov.au/safety_and_prevention/your_community/mental_health/mental_health/backgr
ound 
105 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 39 citing Human Rights 
Watch, I Needed Help, Instead I Was Punished, 2-3. 
106 Ibid citing Maria Karras et al, On the Edge of Justice, xix. 
107 Ibid 57 citing Productivity Commission, Access to Justice Inquiry, 720 (see figure 21.1). 
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community legal centres of inadequate funding and resourcing to develop 
appropriate resources and engage and train sufficient staff;108 and   

• With respect to judicial officers, the Senate Community Affairs Reference 
Committee has previously raised that the screening of people with cognitive 
and/or psychiatric impairments needs to be made a priority. This is particularly 
for those with severe impairments such as Fetal Alcohol Spectrum Disorder 
(FASD), to ensure that the judiciary can make early informed choices about 
diversion and therapeutic treatment for this group of vulnerable Australians.109   

71. More generally, the Law Council is aware that the National Judicial College of 
Australia’s National Curriculum for Australian Judicial Officers includes a component 
on people with disability.110 The College may be able to indicate how this training is 
implemented.  It also notes that equal treatment bench books go some way to 
ensuring that people have equal access to and interaction with the court and tribunal 
system. 111 However, the Hon Robert French has observed that bench books ‘can only 
go so far’, and that engagement in active discussion and workshopping of the 
challenges faced by the justice system is a necessary way to develop awareness of 
problems as they arise before the courts.112  The possibility of a National Judicial 
College Disability Committee is further discussed below.   

72. The Law Council is aware of its own role, as the national peak body for the legal 
profession, in promoting stronger awareness of disability amongst the profession, and 
supporting the efforts of its constituent bodies to this end. Its Equal Opportunity 
Committee has been leading a preliminary analysis of the work which is currently 
underway in this regard, as well as identifying gaps.  It notes the following. 

• The Law Council’s constituent bodies have unanimously adopted the Law 
Council’s Diversity and Equality Charter (Charter). The Charter includes a 
commitment to ‘treat all people with respect and dignity regardless of…disability’, 
amongst other factors. 113 Other adoptees of the Charter are listed on the Law 
Council’s webpage and include many private practices and sole practitioners.114 
The Charter requires a commitment by its adoptees to develop and implement 
initiatives which ‘seek to build and maintain diversity and equality in the 
workplace’. If they do not uphold this commitment, the Law Council may revoke 
their right to use the Charter and logo for publicity.  

• The Law Council’s webpage outlines a number of resources for workplaces to use 
in developing and implementing flexible workplace policies. Several of its 
constituent bodies have similar webpages. For example, the Queensland Law 

 
108 Ibid citing Queensland Advocacy Incorporated, Submission No 43. 
109 Ibid 39 citing Senate Community Affairs References Committee, Parliament of Australia, Indefinite 
detention of people with cognitive and psychiatric impairment in Australia (2016) 74. 
110 National Judicial College of Australia, A Curriculum for Professional Development for Australian Judicial 
Officers (January 2007) 45. 
111 Eg, Judicial College of Victoria, Disability Access Bench Book (2016); Department of the Attorney General, 
Equality Before the Law Bench Book (Department of the Attorney General Western Australia, 1st ed, 2009).  
112 LCA, Justice Project (Courts and Tribunals Chapter, Final Report, August 2018) 55 citing Robert French, 
‘The Relevance of Difference – Equal Justice and Equality before the Law’ (Paper presented at Brennan 
Justice and Leadership Program, Sydney, 27 August 2015). 
113 LCA, Diversity and Equality Charter <https://www.lawcouncil.asn.au/docs/556bc148-ae36-e711-93fb-
005056be13b5/1508-Charter-Diversity-and-Equality-Charter.pdf>. < https://www.lawcouncil.asn.au/policy-
agenda/advancing-the-profession/equal-opportunities-in-the-law/diversity-and-equality-charter>. 
114 LCA, ‘Diversity and Equality Charter’ <https://www.lawcouncil.asn.au/policy-agenda/advancing-the-
profession/equal-opportunities-in-the-law/diversity-and-equality-charter>. 
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Society’s Flexibility Working Group aims to provide information about, and 
promote, flexible working arrangements in that state.115 

• The Law Council has endorsed an Unconscious Bias continuing professional 
development (CPD) module, available online and in the form of face-to-face 
workshops and train-the-trainer modules, through D&I experts Symmetra.116 The 
module is targeted at solicitors, barristers, general counsel and legal support staff. 

• The Law Institute of Victoria has a Disability Law Sub-Committee which initiates 
continuing legal education seminars, events and publications, and prepares and 
makes submissions on disability law issues.  It  also has a Disability Action Plan, 
which ‘act[s] as a strategy for identifying Law Institute of Victoria practices, 
services, products and facilities that present potential barriers to persons 
experiencing disability, and a tool to develop a plan to address those barriers’.117  

• The Law Society of New South Wales held a panel on 28 November 2019, in 
support of International Day of People with Disability, in which eminent individuals 
with a disability outlined practical ways that the legal profession can make 
workplaces more accessible and inclusive for people with a disability.118  It offers 
CPD seminars, in satisfaction of mandatory rule 6.1 of the Legal Profession 
Uniform Continuing Professional Development (Solicitors) rules 2015, on 
unconscious bias.119 

• The Western Australian Bar Association makes Unconscious Bias training a 
mandatory component of its Readers’ course.120 

73. In 2018, the Law Council presented its Justice Project findings to the Council of 
Australasian Law Deans, with particular emphasis upon its recommendation for 
building a stronger undergraduate understanding of the social, economic and cultural 
context of the law and its operation with respect to people experiencing 
disadvantage.121 It is aware that some universities have since used the Justice 
Project final report to inform the design and delivery of specific law courses.     

74. The Law Council recognises that the above analysis is piecemeal, and preliminary, 
and that there is much to be done to encourage awareness of disability within the 
legal profession, as well as building a more diverse profession itself. In the latter 
context, it is not aware of a current source of national data on how many people in the 
Australian legal profession live with disability, or on the impact that disability can have 
on a person’s experience in the workplace and profession.  The Law Council is 
committed to progressing its work in this area.    

Poor accessibility including communication 

75. Lack of accessibility, including physical accessibility and accessible information, 
formats and processes, is a significant barrier to accessing justice for all people with 

 
115 Queensland Law Society, Flexibility working group 
<https://www.qls.com.au/For_the_profession/Practice_support/Resources/Equity_diversity_flexibility/Flexibility
_working_group>. It also provides links through its website to articles about disability in the law.  
116 Symmetra, Unconscious Bias <http://www.diversityinlaw.com.au/>. 
117 Ibid. 
118 Law Society of New South Wales, ‘Employing people with a disability an opportunity not a burden’, 
<https://www.lawsociety.com.au/news-and-publications/news-media-releases/making-legal-profession-more-
accessible-people-disability 
119 LawInform, The Law Society of NSW, Featured Courses 
<https://www.lawinform.com.au/?_ga=2.97647135.123386550.1575350054-145103070.1573625391>. 
120 WA Bar Association, Diversity & Equality <wabar.asn.au/about/diversity-equality/>. 
121 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) recommendation 2.8. 
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disability, including victims, witnesses, defendants and jurors.122 Accessibility issues 
can arise at any stage of the justice process – from first contact with police, to 
accessing legal assistance, to participating in court.   

76. Physical accessibility includes making a building physically accessible for people with 
impaired mobility as well as creating a physical environment that is responsive to the 
needs of people with disability generally.  For example, fluorescent lighting or 
extraneous noise can be distracting for people with mental health conditions, and 
bright colours can affect the mood and behaviour of people with autism.123  The formal 
design and structure of the courtroom can influence people’s experience of justice.  In 
this context, Blind Citizens Australia has previously raised that court processes 
commonly expose people who are blind or vision impaired to unfamiliar courtroom 
environments which can be difficult and stressful to navigate without appropriate 
assistance or support.124  Several of its members reported not being provided with 
adequate support as a defendant or a witness. This can exacerbate stress and 
intimidation and deter people from initiating or participating effectively in proceedings.   

77. Accessibility also refers to accessible information, communications and proceedings. 
This may involve the use of mobility aids, devices and assistive technologies, as well 
as other forms of assistance, services and facilities.  Issues raised in this regard in 
the Justice Project included access to hearing augmentation, Braille signage, Auslan 
interpreters, the use of plain English and other Augmentative and Alternative 
Communication methods.  For vision-impaired persons, online legal information or 
forms were cited as commonly provided in formats which were incompatible with 
screen-reading software.   

78. Such supports, adjustments and aids may either be unavailable, as is often the case 
in RRR areas (eg, Auslan interpreters), or simply not provided because the disability 
is unrecognised and/or justice system staff lack the experience in using them. With 
respect to Auslan interpreters, it appears from the federal Department of Social 
Services website that its last review of the supply and demand for Auslan interpreters 
was in 2004.125  

79. A particular issue raised throughout the Justice Project was that people with complex 
communication needs commonly have difficulty understanding the language used 
across the legal system – from police cautions and investigative interviews, to 
discussions with lawyers, and during cross-examination.   Speech Pathology Australia 
raised its concerns that justice systems were verbally mediated processes that 
required a high level of cognitive and communication ability, and that without 
adequate support, many individuals have difficulties to express themselves effectively 
or ensure that their rights were upheld.  The Disability Council of New South Wales 
similarly reported that many people with disability find legal language ‘confusing, 
difficult to understand and overly technical’ – its use emphasising ‘a gap between 
those with knowledge and power and those without’.126  This calls for the use of plain 
English, training in effective communication, and other measures such as 
communications intermediaries and disability advocates (discussed below). 

 
122 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 28 citing Queensland 
Advocacy Incorporated, Submission No 43. 
123 Ibid 29 citing Maria Karras et al, On the Edge of Justice, 118. 
124 Ibid 29 citing Blind Citizens Australia, Submission No 83. 
125 Australian Government Department of Social Services, ‘Report on supply and demand for Auslan 
interpreters’ (January 2004) < https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-
articles/policy-research/report-on-supply-and-demand-for-auslan-interpreters?HTML#e.1>.  
126 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 30 citing Disability Council 
NSW, A Question of Justice, 79. 
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Adversarial justice systems  

80. Several Justice Project stakeholders submitted that where support is not provided, 
the adversarial nature of the justice system, notably its emphasis on expediency, 
reliance on complex language and reluctance to adopt flexible procedures, presents a 
significant barrier to accessing justice for people with disability.  For people with 
certain impairments, such as ABI, mental health conditions or cognitive impairment, 
these factors can compound an already intimidating, stressful experience.127   

81. In particular, adversarial court proceedings were a common source of anxiety.  
Research has identified that the justice system’s adversarial nature ‘has produced 
entrenched patterns of testing oral evidence through leading questions that utilise 
complex vocabulary, sentence construction and syntax’.128 DLA Piper has argued that 
‘the hostility of cross-examination, the use of coercive questioning strategies and the 
delay between the event and proceedings all contribute to a negative impact on the 
testimony of witnesses with disabilities’.129   

82. While the courts are required to disallow questions put to a witness in cross-
examination that are misleading, confusing or based on a stereotype relating to a 
witness’s mental, intellectual or physical disability,130 or alternatively, ‘direct a witness 
to answer a question in a particular way such as using simple language or through 
non-verbal communication’,131 research indicates that judicial officers are generally 
reluctant to intervene in cross-examination.132  In 2013, DLA Piper’s Background 
Paper on Access to Justice for People with Disability in the Criminal Justice System 
found that: 

Courts are generally reluctant to use their general powers under the 
legislation and without judicial officers exercising their discretion in 
disallowing improper questions and intervening in the cross-
examination of witnesses, such provisions will not assist those with 
disabilities.133 

83. Ultimately, the ‘various methods to address particular inequalities inherent in the 
criminal justice system … are only as effective as the court will allow and much 
depends on the willingness of the court to adopt flexible evidence procedures’.134 

Expediency 

84. Additionally, the justice system’s emphasis on expediency, minimising costs and fast 
resolution of disputes can place additional pressures on people with disability who 
require adjustments, such as longer appointments, regular breaks in court to maintain 
concentration or Auslan interpretation.135  The Disability Council of New South Wales 
has argued that the justice system ‘operates according to strict time-limits that do not 
recognise disability-related requirements, or the comparative disadvantage in access 

 
127 Ibid 32 citing Phillip French, Disabled Justice, 95.   
128 Ibid citing Annie Cossins, ‘Cross-examination in Child Sexual Assault Trials’ (2009) 33(1) Melbourne 
University Law Review 68. 
129 Ibid 33 citing DLA Piper, ‘Background Paper on Access to Justice for People with Disability in the Criminal 
Justice System’ (2013) 9 (Background Paper). 
130 Evidence Act 1995 (Cth) s 41(1). 
131 Ibid s 29. 
132 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 33 citing Annie Cossins, 
‘Cross-examination in Child Sexual Assault Trials’, 68. 
133 Ibid citing DLA Piper, Background Paper, 15. 
134 Ibid quoting DLA Piper, Background Paper, 10. 
135 Ibid 33 citing Phillip French, Disabled Justice, 95. 
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to essential resources and support’.136  It found that time constraints at all stages of 
the legal process can diminish the quality of communication between legal 
professionals and people with disability, as well as exacerbate feelings of stress and 
anxiety among people with disability.137  Such pressures may result in lost 
opportunities to identify disability and ensure that effective supports are in place. 

85. The Mental Health Commission of New South Wales has also argued that:  

… the courts’ focus on expediency is in direct response to complaints 
about protracted disputes which can have their own deleterious 
effects.  Further, there are financial costs involved in providing 
appropriate adjustments.  However, these need to be balanced 
against the benefits of enabling people with disability to fully 
participate in the justice system.138 

86. These pressures are also felt amongst legal assistance services. Research suggests 
that people with mental health conditions benefit from longer appointment times but 
resource constraints prevent many legal assistance services from having sufficient 
time to spend with clients with disability.139  For example, duty lawyer schemes 
provided for criminal matters may not suit the communication needs of people with 
disability, depending on the type of impairment.  The short amount of time available to 
duty solicitors to gather instructions may be insufficient for clients with complex 
communication needs.140   

87. The Law Council is acutely aware that existing pressures on the criminal court system 
are fuelling this emphasis on efficiency, which may be affecting many people with 
disability disproportionately, along with other groups. It is concerned that growing 
numbers of self-represented litigants, in part due to the reduced capacity of legal 
assistance services to meet demand, are causing enormous strain on court resources 
and are diminishing the overall efficiency of the justice system.141   

88. The Law Council is also aware that despite the high caseloads experienced by 
criminal courts, data from 2020 regarding real net government expenditure on justice 
services also indicated that the average annual growth rate since 2014-15 for criminal 
courts (3.2 per cent) has not kept pace with that for corrective services (6.1 per 
cent).142 

89. Productivity Commission figures indicate that criminal courts cannot meet 
benchmarks.  At 30 June 2019, of the pending caseloads for criminal matters for: 

• Supreme Court (non-appeal) matters in New South Wales, Victoria and 
Tasmania, 41.0, 40.4 and 30.6 per cent (respectively) had been pending for 
over a year (compared to a benchmark of 10 per cent); 

 
136 Ibid quoting Disability Council NSW, A Question of Justice, 9. 
137 Ibid citing Disability Council NSW, A Question of Justice 10, 87. 
138 Ibid quoting Mental Health Commission of New South Wales, Submission No 96. 
139 Ibid citing Maria Karras et al, On the Edge of Justice, 108. 
140 Ibid citing Maria Karras et al, On the Edge of Justice, 108-109.  
141 LCA, Justice Project (Courts and Tribunals Chapter, Final Report, August 2018) 20 citing eg, Department 
of Justice and Regulation (Victoria), Access to Justice Review (2016) 472-473, 485; Hugh McDonald et al, 
Law and Justice Foundation of New South Wales, In summary: Evaluation of the appropriateness and 
sustainability of Victoria Legal Aid’s Summary Crime Program (2017) xvii. 
142 Productivity Commission, Report on Government Services 2020 (23 January 2020) vol C, Justice data 
tables, table CA.1.  
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• District/County Court (non-appeal) matters in New South Wales and South 
Australia, 25.8 and 30.3 per cent (respectively) were pending for over a year 
(compared to a benchmark of 10 per cent); 

• Magistrates’ Courts (excluding children’s courts) across all states and 
territories, between 14.1 per cent and 37.1 per cent had been pending for over 
six months, including 30.9 per cent in Queensland, 37.1 per cent in Western 
Australia, 36.0 per cent in Tasmania, and 30.6 per cent in South Australia 
(compared to a benchmark of 10 per cent); and 

• Children’s Courts matters in Queensland, the Australian Capital Territory (the 
ACT) and the Northern Territory, 22.7, 15.7 and 24.9 per cent (respectively) 
were pending for more than 6 months (compared to a benchmark of 10 per 
cent).143 

90. The Law Council is aware that the courts’ focus on expediency is in direct response to 
complaints about protracted disputes which can have their own deleterious effects. 
However, timeliness at the expense of fairness and effective participation in the 
system can diminish the quality of justice, particularly for individuals who require 
adjustments and aids to properly participate in proceedings and whose health may be 
declining over the course of a delayed trial.  

91. This may require reviews of resourcing for the criminal court system, in order to 
ensure that it can fairly and justly meet the needs of people with disability, along with 
other system users.  

Lack of aids, accommodations, adjustments, and critical support services  

92. As noted above, Justice Project research, submissions and consultations indicated 
that people with disability are often prevented from participating in the justice system 
on an equal basis with others because legal information and legal proceedings are 
not made accessible through the provision of support, adjustments and aids. As 
discussed, these include hearing augmentation, Braille signage, Auslan interpreters, 
the use of plain English and other Augmentative and Alternative Communication 
methods, physical accessibility measures and flexible court procedures. 

93.  With respect to broader support services available, the Justice Project indicated that 
the availability of appropriate rehabilitation and diversionary programs for people with 
disability is often severely limited, especially for people in custody and in RRR areas.  
As a result, people with disability are more likely to be given a custodial sentence and 
once in prison, have fewer opportunities to participate in rehabilitation and other 
education and support programs.144   

94. For example, the Mental Health Law Clinic and the Disability Justice Centre observed 
that people with cognitive impairment or mental health conditions were not always 
able to take advantage of existing prison programs in Western Australia, as they often 
require tailored or intensive support.145 The North Australian Aboriginal Justice 
Agency revealed in Justice Project consultations that people with disability in the 
Northern Territory lack appropriate treatment options in custody and in communities. 

 
143 Ibid, vol C, section 7, table 7A.20. 
144 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 53 citing consultation, 
Perth (Disability Justice Centre and Mental Health Law Centre) 05/09/2017.  
145 Ibid citing consultations, Perth (Disability Justice Centre and Mental Health Law Centre) 05/09/2017.  
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They stated that ‘prison becomes an option of first resort for these people, in terms of 
treatment’.146 

95. The Law Council has previously highlighted the flow-on consequences of failing to 
provide people with disability access to rehabilitation and other treatment and support 
programs, including: 

wrongful imprisonment or detention, poor treatment within the criminal 
justice system, deteriorating health, injustice for [people with disability] 
and their families or carers and an overall failure to address the root-
causes of offending, which significantly increases the likelihood of re-
offending.  This has a significant and quantifiable cost for the community 
which could be diminished significantly through investment in support 
programs and initiatives designed to improve access to and interaction 
with the criminal justice system.147   

96. The importance of mental health services as crucial to breaking the cycle of 
disadvantage and diverting people with disability away from the criminal justice 
system was emphasised, including in particular for children and young people148  The 
Mental Health Commission of New South Wales suggested that the ‘over-
representation of people with mental illness in prisons and reoffending statistics’ 
largely reflects ‘a failure to provide appropriate services and supports to people with 
mental illness in our community’.149  It proposed that ‘improvements to health and 
disability services within the justice system could interrupt the cycle of reoffending and 
improve public health and safety’.150  However, again, concerns were raised about the 
availability and accessibility of such services for RRR residents, and First Nations 
people.  

Question 4A. What supports do people with disability need to 
participate in the criminal justice system on an equal footing as 
others without disability? 

Access to legal knowledge and information 

97. Legal assistance services play a vital preventative role in empowering people within 
their communities to recognise and respond to legal issues and engage with justice 
and related administrative systems more effectively.  Community legal education and 
information (CLEI) programs allow providers the opportunity to disseminate 
educational tools and information to targeted people and communities at lower cost 
than more intensive services.   

98. The Justice Project reinforced that care must be taken to ensure that the design of 
the CLEI satisfies the needs and abilities of the people who will use the services and 
not only the needs of the service provider. For example, some people value the 
accessibility and privacy of online services, while for others, including those without 

 
146 Ibid 54 citing consultation, Darwin (North Australian Aboriginal Justice Agency) 31/03/2017. 
147 LCA, Submission to the Australian Human Rights Commission, Access to Justice in the Criminal Justice 
System for People with Disability, 9 August 2013, 4.  
148 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 55 citing Commissioner 
for Children and Young People Western Australia, Submission No 37; Office of the Guardian for Children and 
Young People South Australia, Submission No 48; Consultation, 05/09/2017, Perth (Mental Health Law 
Centre). 
149 Ibid citing Mental Health Commission of New South Wales, Submission No 96.  
150 Ibid citing Mental Health Commission of New South Wales, Towards a just system, 9. 
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digital access or capability, services provided face-to-face and with the support of 
people they trust (peers, support workers or community leaders) are more effective.   

99. Providers must also ensure that: the mode of communication and language is 
appropriate; the design and delivery is informed by participants; and the timing of the 
program is such that it is likely to be effective.  Providing tailored, effective, accessible 
and responsive CLEI strategies for people with disability means having regard to 
factors such as higher levels of digital exclusion amongst people with disability, and 
the need for CLEI in plain English and other accessible formats. 

100. Legal information and education resources must be made accessible through the 
provision of appropriate support, aids and adjustments.  This includes the conversion 
of current resources into accessible modes, as well as the development of resources 
specifically designed for people with disability.  An example raised in the Justice 
Project the Legal Services Commission of South Australia (LSCSA) development of a 
short video, We Can Help, which is filmed and edited to be accessible for viewers with 
a cognitive impairment and provides information to viewers on how they can access 
LSCSA services and assistance.151 The video provides information at a measured 
pace, in plain language (including subtitles), and is restricted to only two presenters 
(one staff member and a well-known and trusted Auslan sign-language translator). 

Recommendation 

• Specific legal assistance funding should be available to ensure that 
tailored, effective, and accessible Community Legal Education and 
Information strategies meet the needs of people with disability, as a 
key preventative tool in achieving access to justice. 

Access to legal advice and representation  

101. People with disability have been demonstrated to have the ‘highest levels of legal 
needs’ and ‘high vulnerability to a broad range of legal problems’ in comparison to 
other marginalised groups.152 The LAW Survey showed that the ‘strong link between 
disability and vulnerability to legal problems … strengthens as the severity of the 
disability increases’.153  Over 40 per cent of respondents with disability had 
substantial legal problems and multiple legal problems.154 This is consistent with the 
‘additive effect’ of legal problems, that is, ‘experiencing a legal problem increases the 
likelihood of experiencing an additional legal problem, with vulnerability continuing to 
increase as more problems are experienced’.155  Legal needs can quickly accumulate 
and the severity of legal problems can escalate when legal needs are unmet and 
legal assistance is not provided.156  For example, ‘people with cognitive impairment 
have particular difficulties in managing the complex and multi-agency fine 
enforcement process, resulting in further and entrenched debt’, and a more complex 

 
151 LCA, Justice Project (Building Legal Capability and Awareness Chapter, Final Report, August 2018) 20 
citing Legal Services Commission of South Australia, Submission No 63. See further, Legal Services 
Commission of South Australia, We Can Help - Multi-access legal assistance video 
<https://lsc.sa.gov.au/cb_pages/news/We_can_help_multi_access_video.php>. 
152 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 13 citing Christine 
Coumarelos et al, Law and Justice Foundation of New South Wales, Collaborative Planning Resource – 
Service Planning (2015) 63 (Collaborative Planning Resource). 
153 Ibid citing Christine Coumarelos et al, Legal Australia-Wide Survey Legal Need in Australia (Law and 
Justice Foundation of NSW: 2012) 221 (LAW Survey) 63. 
154 Ibid citing Christine Coumarelos et al, Collaborative Planning Resource, 63. 
155 Ibid citing Christine Coumarelos et al, LAW Survey, 14. 
156 Ibid 14 citing Productivity Commission, Access to Justice Arrangements, Inquiry Report No 72 (2014) 24 
(‘Access to Justice Arrangements’). 
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debt recovery process.157  Civil legal problems can also spiral into criminal legal 
problems – for example, common pathways have been identified from initial issues 
with debt or housing, to eviction, to a greater likelihood of interaction with the police, 
and incarceration.   

102. The importance of early, well-targeted legal advice and representation which meets 
the needs of people with disability effectively cannot be over-estimated. In the criminal 
justice system, this is critical to ensuring that a person with disability can receive bail, 
or diversion rather than incarceration, and the underlying supports needed to avoid, 
or recover from, a downward personal spiral.  Access to civil legal services is vital to 
ensure that they can uphold their rights as victims of crime and can access other 
services and benefits to which they may be entitled.   

103. Illustrative case studies provided during the Justice Project include the following: 

Lucy, a vulnerable single mother with no criminal record was facing 
serious charges which could have resulted in a significant fine or 
imprisonment.  She was unable to obtain legal aid for a not guilty plea 
because in Western Australia legal aid has been cut for most criminal 
matters in the Magistrates Court.  A community legal centre referred 
Lucy to Law Access to obtain pro bono assistance.  Law Access acted 
urgently to find her a pro bono criminal lawyer.  With the hearing only 
two days away the pro bono lawyer contacted Lucy.  Prior to the hearing 
the pro bono lawyer made representations on her behalf which resulted 
in all charges against her being dropped.  This was a fantastic outcome 
for Lucy who could not have represented herself and suffers from 
multiple health conditions including anxiety and depression.  Lucy was 
relieved to know that the charges had been dropped and that she could 
continue to care for her child who has Attention Deficit Hyperactivity 
Disorder.158 

Grant had around 50 fines for ‘public space offences’ that he had 
accrued during decades of chronic homelessness, including significant 
periods of sleeping rough and seeking refuge in a variety of squats.  
When he first came to Homeless Law, Grant’s crippling fines debt was 
over $18,000.  Grant has various mental health concerns, including 
depression and ‘chronic suicidality’, and a long history of substance 
dependence issues. He is reliant on the disability support pension and 
had no realistic prospects of being able to repay the $18,000 in fines 
debt.   

After gathering the necessary supporting evidence, Homeless Law 
assisted Grant to apply for his fines to be revoked on the basis of his 
special circumstances.  Eventually, after protracted legal proceedings, 
the fines were dismissed, and Grant could prioritise his wellbeing, 
recovery and transition into secure housing with supports.159 

104. Beyond funding, the Justice Project Legal Services Chapter explored some of the key 
factors which can increase the effectiveness of legal services delivery for 
marginalised groups, including people with disability.  Relevant findings included: 

 
157 Ibid citing Abigail Gray, Suzie Forell and Sophie Clarke, ‘Cognitive impairment, legal need and access to 
justice’ (Justice Issues Paper No 10, Law and Justice Foundation of New South Wales, 2009) 3. 
158 LCA, Justice Project (Overarching Themes Chapter, Final Report, August 2018) 65.  
159 Ibid, 27.  
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• adequate, predictable, sustainable and long-term funding models for legal 
assistance services should be prioritised, to help them to build and maintain 
trust with individuals and communities who need help, and to enable sufficient 
time with clients who require aids, accommodations and adjustments;160  

• governments should increase their support for legal assistance services to 
deliver culturally safe, informed and accessible services to their core client 
populations, including through training and workplace diversity strategies;161 

• specialist legal assistance services should be supported to expand their reach, 
particularly to overcome geographic and jurisdictional inequity of access, 
including through outreach and referral networks;162 and 

• the benefits of multi-disciplinary (legal and non-legal services) approaches for 
clients, including Health-Justice Partnerships, are well-recognised. They mean 
that a broader range of legal problems can be detected and resolved earlier, 
and clients are able to access streamlined, wrap-around services more easily 
to meet their underlying needs. These services reduce burdens on clients to 
locate multiple levels of help in fragmented service environments, to re-tell their 
stories to different professionals, to identify their legal problems and to 
overcome their distrust of the justice system. ‘One-stop shops’ also eliminate 
the need to travel to different places for help, benefitting people with mobility 
needs or in financial hardship. These services should be expanded.163  

Recommendations 

• Governments should expand the availability of specialist legal 
assistance services to deliver culturally safe, informed and accessible 
services to persons with disability who are both accused and victims 
of crime, including in RRR areas. 

• The potential benefits of multi-disciplinary service approaches for 
persons with disability, incorporating both legal and non-legal 
services, should be harnessed.  

Measures to improve communication 

105. There are various measures available to ensure procedural justice for participants 
with complex communication needs and/or participants who have low or no English 
language proficiency. Four such measures are discussed below: plain English; 
registered or communication intermediaries; interpreters; and flexible court 
procedures. To be most effective, these measures must be underpinned by access to 
legal advice and representation and support services, where required. 

Plain English 

106. Strong concerns were raised by Justice Project stakeholders regarding the complexity 
of the law and the language used in courts and tribunals.164  Reducing the inherent 
complexity of the law is not easy.  It requires systemic law reform and changes to the 

 
160 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) 26-33.  
161 Ibid, 39-47. 
162 Ibid, 52-56. 
163 Ibid, 73-91.  
164 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) See eg, Speech 
Pathology Australia, Submission No 34; Mental Health Commission of New South Wales, Submission No 96. 
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way legislation is drafted. For legal services, it requires adequate time and training to 
work effectively with clients. Courts and tribunals can also reduce the complexity of 
language used in proceedings, on websites and in information provided to 
participants.  They can do this by using plain English, ensuring court practices and 
procedures are simple and understandable, and ensuring online information is offered 
in an accessible format.   

107. Numerous submissions to the Justice Project encouraged the use of plain English in 
court proceedings.  With respect to people with ABI, Jesuit Social Service (Victoria) 
submitted this was fundamental to ensuring that justice system treated people with 
dignity and enabling them to participate meaningfully in processes that affect them.165  
The Mental Health Commission of New South Wales suggested that: 

Court attendance notices, and standard orders such as the conditions 
attached to bail and noncustodial sentences, could be revised to ensure 
the language and format are more easily understood and accessible. This 
has the potential to reduce re-offending related to justice procedures.166 

108. The JCCD has developed a range of guidelines to assist judicial officers to improve 
the accessibility of courts.  These guidelines encourage courts to develop and 
maintain legal education resources, brochures on court services and court forms in 
plain English and where possible, in other key community languages.167  The JCCD’s 
Recommended National Standards for Working with Interpreters in Courts and 
Tribunals (JCCD Standards) provide that ‘judicial officers should use their best 
endeavours to use plain English to communicate clearly and articulately during court 
proceedings’.168  These strategies include: 

• Use active voice, avoid passive voice; 

• Avoid abstract nouns;  

• Avoid negative questions;  

• Define unfamiliar words;  

• Put ideas in chronological order;  

• Use one idea in one sentence;  

• Avoid using “if” or “or” to discuss hypothetical possibilities;  

• Place cause before effect;  

• Indicate changing topic;  

• Avoid prepositions to talk about time;  

• Avoid figurative language. 

 
165 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) 57 citing Jesuit Social Services 
(Victoria), Submission No 30. 
166 LCA, Justice Project (Courts and Tribunals Chapter, Final Report, August 2018) 38 citing Mental Health 
Commission of New South Wales, Towards a just system: Mental illness and cognitive impairment in the 
criminal justice system (2017) 17.  
167 Ibid 38 citing Judicial Council on Cultural Diversity, National framework, 14, 17. 
168 Ibid citing Judicial Council on Cultural Diversity, Recommended National Interpreter Standards 12, 15 
(Standards 14 and 25). This recommendation similarly applies to legal practitioners. 
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109. Other readily available resources that provide courts and judicial officers with 
guidance regarding strategies to reduce complexity include: 

• The Plain English Legal Dictionary: Northern Territory Criminal Law (NT)169 – a 
resource for judicial officers, aboriginal interpreters and legal professionals 
working with speakers of Aboriginal languages. It provides ‘practical guidance 
on how to communicate legal terms in ways that best suit speakers of 
Aboriginal languages’.170 It does this by defining criminal law terms in a manner 
that is ‘relatively easy to interpret into Aboriginal languages’.171 

• Equality Before the Law Bench Book (NSW)172 – indicates which court 
participants will most likely require plain English, such as people with an 
intellectual disability, provides examples of plain English words and 
explanations. 

• Equal Treatment Bench Book (QLD)173 – provides guidelines for effective 
communication with speakers of ‘Aboriginal English’. 

• Disability Access Bench Book (VIC)174 – includes guidelines regarding plain 
language and providing information and court orders in accessible formats. 

Communication intermediaries  

110. There is widespread support across various jurisdictions for the use of communication 
intermediaries to assist people with complex communication needs better navigate 
and participate in the justice system.175 Communication intermediaries are 
professionals who provide independent and impartial advice to the judicial officer 
regarding a person’s communication needs.176  Intermediaries can help break down 
communication barriers in courts and tribunals and enhance the court user’s 
participation in proceedings, thus improving access to justice for people with 
communication needs.177     

111. The Witness Intermediary Scheme in England and Wales is considered best practice 
and has been used as a model to develop similar schemes in various Australian 
jurisdictions.178  In England and Wales, registered intermediaries are used in criminal 
proceedings to assist people with complex communication needs to give their best 

 
169 Ibid 39 citing Aboriginal Resource and Development Services (ARDS), NAAJA, and Aboriginal Interpreter 
Service, Northern Territory Government (AIS) The Plain English Legal Dictionary. 
170 Ibid citing ARDS, NAAJA, and AIS, The Plain English Legal Dictionary. 
171 Ibid citing ARDS, NAAJA, and AIS, The Plain English Legal Dictionary, 5. 
172 Ibid citing Judicial Commission of New South Wales, Equality Before the Law Bench Book (2006) 3317, 
5409. 
173 Ibid citing Supreme Court of Queensland, Equal Treatment Benchbook (Supreme Court Library 
Queensland, 2nd ed, 2016) 102 <http://www.courts.qld.gov.au/__data/assets/pdf_file/0004/94054/s-etbb.pdf>. 
174 Ibid citing Judicial College of Victoria, Disability Access Bench Book (2016) 
<http://www.judicialcollege.vic.edu.au/eManuals/DABB/index.htm#59523.htm>. 
175 Ibid. See eg, Mental Health Commission of New South Wales, Submission No 96; Speech Pathology 
Australia, Submission No 34; Consultations, 15/08/2017, Hobart (Tasmania Law Reform Institute and 
Commissioner for Children and Young People Tasmania); Consultation, 6/09/2017, Canberra (Mary Durkin); 
Consultation, 20/09/2017, Teleconference (Legal Aid NSW).  
176 Ibid 40 citing Speech Pathology Australia, Submission No 34; Victims Services, NSW Department of 
Justice, Children’s Champion (Witness Intermediary): Procedural Guidance Manual (2016) 26; Tasmania Law 
Reform Institute, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for 
Tasmania? (2018). 
177 Ibid. See, eg, Ilana Hepner, Mary Woodward and Jeanette Stewart, ‘Giving the Vulnerable a voice in the 
Criminal Justice System: The Use of Intermediaries with Individuals with Intellectual Disability’ (2015) 22(3) 
Psychiatry, Psychology and Law 453; Jeanette Stewart, Mary Woodward and Ilana Hepner, ‘Fitness to stand 
trial, human rights and possibilities from England and Wales’ (2015) 22(4) Journal of Law and Medicine 886. 
178 Ibid citing Speech Pathology Australia, Submission No 34. 
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evidence.179  The intermediary’s role is to facilitate ‘two-way communication between 
the witness and any other participants in the criminal justice process to ensure the 
communication with the witness is as complete, coherent and accurate as 
possible’.180  The Witness Intermediary Scheme recruits and trains ‘professionals with 
expertise in communication, who are called in (by either the police, Crown 
Prosecution Service, lawyers or judges) to facilitate more effective communication 
with a witness during the investigation and trial process’.181  The Registered 
Intermediary ‘makes recommendations to the police/court about what modifications 
would enhance the individual’s ability to give complete, coherent and accurate 
evidence’.182 

112. Initiatives in this regard have been developed in South Australia183 and New South 
Wales.184 In addition, the Tasmanian Government recently sought community input on 
a Bill that will introduce a communications intermediary scheme for Tasmania.185   

113. During the Justice Project, the Mental Health Commission of New South Wales 
submitted that ‘[w]itness intermediaries can play a crucial role in communicating the 
information needed to enable a vulnerable witness to be a meaningful participant in 
the judicial process’.186   

114. However, concerns about volunteer-based schemes, such as that operating in South 
Australia, were also raised. Speech Pathology Australia emphasised that an effective 
witness intermediary scheme needs ‘to be supported with appropriate resourcing in 
order to ensure that access to the justice systems for people with communication 
disabilities is sufficiently enabled, including access to appropriately qualified, 
experienced and remunerated communication intermediaries’.187 Additionally, given 
that both defendants and witnesses may have communication needs, any 
intermediary scheme should be available to all persons with communication needs, 
and ideally be available in civil and criminal jurisdictions.188  

Interpreters 

115. The importance of and urgent need for more interpreters at every stage of the justice 
system, including courts, was widely acknowledged by Justice Project 
stakeholders.189  Serious gaps were identified in court interpreter services in regional, 

 
179 Ibid citing Senate Community Affairs References Committee, Parliament of Australia, Violence, abuse and 
neglect against people with disability in institutional and residential settings, including the gender and age 
related dimensions, and the particular situation of Aboriginal and Torres Strait Islander people with disability, 
and culturally and linguistically diverse people with disability (2015) 166. 
180 Ibid. 
181 Ibid citing Speech Pathology Australia, Submission No 34. 
182 Ibid. 
183 As part of the Disability Justice Plan, South Australia has established the Communications Partner Service 
to assist people with complex communication needs in police interviews and court proceedings.  
184 NSW’s Child Sexual Offence Evidence Pilot introduced Children’s Champions (Witness Intermediaries) 
under the Criminal Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015. 
185 Peter Guitwein, Premier of Tasmania, ‘Enhancing access to justice for survivors of child abuse’ (Media 
release, online 11 March 2020).  
186 Ibid 40 citing Mental Health Commission of New South Wales, Submission No 96. 
187 Ibid 42 citing Speech Pathology Australia, Submission No 34. 
188 Ibid citing Speech Pathology Australia, Submission No 34; Consultation, 28/09/2017, Teleconference 
(Developmental Disability WA). 
189 Ibid 43. See, eg, Settlement Council of Australia, Submission No 52; Barwon Community Legal Centre, 
Submission No 42; Victoria Legal Aid, Submission No 18; Refugee and Advice Casework Service, Submission 
No 108; Povey Stirk Lawyers, Submission No 51; Women’s Legal Service Tasmania, Submission No 91; 
WEstjustice, Submission No 123; Regional Alliance West, Submission No 94; Kingsford Legal Centre, 
Submission No 93; Federation of Ethnic Communities’ Councils of Australia, Submission No 53; Consultation, 
Perth (Domestic Violence Legal Workers’ Network, Women’s Law Centre) 08/09/2017; Consultation, Brisbane 
(Salvos Legal Humanitarian) 23/08/2017, Consultation, Darwin (NT Shelter) 3/08/2017.    
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rural and remote areas, and a lack of available and qualified interpreters for certain 
language groups, particularly First Nations’ languages.190   

116. Recognising the pressing need for clarity and consistency with regard to interpreters 
in courts and tribunals, the JCCD Standards aim to provide courts and tribunals, 
judicial officers, interpreters and members of the legal profession with guidance on 
engaging and working with interpreters.  They include minimum standards that must 
be complied with by courts in all circumstances, and optional (or aspirational) 
standards, to be met if funding and other circumstances permit. 

117. The JCCD Standards include a specific focus on addressing the needs of deaf parties 
and witnesses, including through use of deaf and Auslan interpreters.191  However, as 
noted above, it appears from the federal Department of Social Services website that 
its last review of the supply and demand for Auslan interpreters was in 2004.192  

118. The Law Council’s recommendation for a National Justice Interpreter Scheme should 
be implemented to meet a diverse range of needs, including for hearing and Auslan 
interpreters.  Careful consideration should also be given to the complex factors in 
interpreting for particular individuals.  For example, the JCCD has noted that beyond 
having a first language other than English, many First Nations people may have 
additional language needs that may affect the interpretation process, such as different 
communication styles and/or a disability that requires using a communication aid or 
different technique.193 

Flexible procedures  

119. Courts and tribunals can adopt procedural measures to accommodate different 
communication needs, such as flexible procedures for adducing evidence from 
vulnerable witnesses. The Uniform Evidence Acts allow adjustments to be made for 
the delivery of evidence by people with a hearing or speech impairment.194  Under the 
Evidence Act 1995 (Cth), section 31 permits the court to direct questions to be asked 
or evidence to be adduced by any ‘appropriate means’.195  Under section 41, the court 
must disallow an improper question if the question is misleading or confusing; unduly 
annoying, harassing, intimidating, offensive, oppressive, humiliating or repetitive; put 
to the witness in a belittling, insulting or otherwise inappropriate manner or tone; or is 
based on a stereotype based on, for example, a witness’s mental, intellectual or 
physical disability.196  In determining whether to disallow a question, the court can 
consider any relevant condition or characteristic that the court is made aware of, 
including ‘any mental, intellectual or physical disability’.197  

120. In South Australia, amendments were made in 2015 to enable evidence to be taken 
from a vulnerable witness, including witnesses with cognitive impairment or 

 
190 Ibid. Eg, Consultations, 03/08/2017, Darwin (NT Shelter, Northern Territory Legal Aid Commission); 
Consultation, Hobart (Women’s Legal Service Tasmania) 15/08/2017; Federation of Ethnic Communities’ 
Councils of Australia, Submission No 53.  See also Asylum Seekers, Recent Arrivals to Australia and 
Aboriginal and Torres Strait Islander People Chapters (Part 1). 
191 Ibid citing JCCD, Recommended National Interpreter Standards, 124. 
192 Australian Government Department of Social Services, ‘Report on supply and demand for Auslan 
interpreters’, linking Orima Research, Department of Family and Community Services, Supply and Demand for 
Auslan Interpreters across Australia (January 2004) < https://www.dss.gov.au/our-responsibilities/disability-
and-carers/publications-articles/policy-research/report-on-supply-and-demand-for-auslan-
interpreters?HTML#e.1>.  
193 Ibid 43 citing JCCD, Recommended National Interpreter Standards, 59. 
194 See, eg, Evidence Act 1995 (Cth) ss 30, 31; Evidence Act 1995 (NSW) ss 30, 31; Evidence Act 2008 (Vic) 
ss 30, 31; Evidence Act 2001 (Tas) ss 30, 31; Evidence Act 2011 (ACT) ss 30, 31. 
195 Evidence Act 1995 (Cth) s 31.  See also ss 26 and 29. 
196 Ibid s 41(1). 
197 Ibid s 41(2)(b). 

https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-articles/policy-research/report-on-supply-and-demand-for-auslan-interpreters?HTML#e.1
https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-articles/policy-research/report-on-supply-and-demand-for-auslan-interpreters?HTML#e.1
https://www.dss.gov.au/our-responsibilities/disability-and-carers/publications-articles/policy-research/report-on-supply-and-demand-for-auslan-interpreters?HTML#e.1
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intellectual disability, in ‘a particular way (to be specified by the court) that will, in the 
court’s opinion, facilitate the taking of evidence from the vulnerable witness or 
minimise the witness’s embarrassment or distress’, such as allowing the witness to be 
accompanied by a relative, friend or communication assistant, and giving extra breaks 
during the taking of evidence.198  

121. Despite flexible rules of evidence and the provision of interpreters and other supports 
for people with complex communication needs, the AHRC has found that Australia-
wide, many people with disability still fail to receive support services in court.  The 
AHRC has posited a range of possible reasons for this gap, including that people with 
disability and/or their legal representatives are not aware of the available supports; 
the courts do not provide sufficient information about available supports; support 
workers are either not available or not booked by those requiring support or their legal 
representative; and/or people with disability are unable to understand or properly fill 
out the relevant forms to receive assistance.199  DLA Piper has argued that the 
effectiveness of flexible rules of evidence and other supports is dependent upon the 
willingness of the court to adopt such measures.200  This may in turn depend on the 
courts being culturally informed and competent to recognise communication needs. 

Recommendations 

• State and territory governments should support the expansion and 
evaluation of communication intermediary schemes across Australian 
jurisdictions, involving appropriately qualified, trained and 
remunerated communication intermediaries who provide impartial and 
independent advice to the judicial system regarding the person’s 
communication needs.      

• Commonwealth, state and territory evidence laws should be reviewed 
and, where appropriate, amended to allow and prompt a more flexible 
approach to adducing evidence from witnesses with complex 
communication needs.  South Australian legislation could provide a 
model with respect to vulnerable witnesses, such as those with 
cognitive impairment or intellectual disability. 

• A National Justice Interpreter Scheme should be implemented to meet 
a diverse range of needs, including for hearing and Auslan interpreters. 

 

Disability support officers 

122. Disability advocates and non-legal support persons play an important role in 
facilitating access to justice for people with disability at all stages of the justice 
system.201  For example, disability advocates can assist people with disability access 
justice through: 

 
198 Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA) s 9(1). 
199 LCA, Justice Project (Courts and Tribunals Chapter, Final Report, August 2018) 46 citing AHRC, Equal 
before the law: Towards Disability Justice Strategies (2014) 24. 
200 Ibid citing DLA Piper, Background Paper, 10. 
201 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) citing Consultation, 
Canberra (Intellectual Disability Rights Service) 10/08/2017; Consultation, Sydney (People with Disability 
Australia) 12/09/2017; Queensland Advocacy Incorporated, Submission No 43; Confidential, Submission No 
118.  See also ALRC, Pathways to Justice, 327. 
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• ensuring that they understand police procedures; 

• facilitating effective engagement with police; 

• helping them to navigate the court process; 

• supporting them to instruct their lawyer; 

• ensuring fair procedure and treatment by police or other enforcement bodies; 

• enabling early intervention to address burgeoning legal problems; and 

• supporting them to re-integrate into the community following a period of 
institutionalisation or imprisonment. 

123. Justice Project stakeholders identified how disability advocates can help people in 
practice.  For example, at the police stage, Regional Alliance West submitted that ‘[i]n 
some cases, people with disabilities do not understand the questions that are being 
put to them, and an advocate, when allowed into the interview, can reword things so 
that they understand what is being asked’.202  However, it argued that ‘it can be 
difficult to get the police to allow a support person in the room when the person being 
interviewed has a disability’.203  This may increase the risk of a miscarriage of justice 
as defendants may not understand what is being said in a police interview or victims 
may be discouraged or dismissed from reporting crimes as police incorrectly assume 
their evidence is unreliable or inconsistent.204   

124. At the court stage, a disability advocate or support person can play a vital role in 
providing emotional support as well as offering practical assistance with 
administrative tasks, such as filling out forms or attending appointments.  In 
consultation, legal assistance services observed that many clients with disability 
required such non-legal support to navigate the system effectively.205  Where 
appropriate, partnerships between disability advocates and legal assistance services 
may help to reduce the burden on the latter, who can more effectively concentrate on 
providing legal advice and representation.206   

125. The Office of the Public Advocate South Australia has discussed the role of disability 
support services in facilitating exit strategies for prisoners, for example, in developing 
appropriate release plans and other strategies to limit re-offending.207  It also 
identified the need to develop links between correctional services, mental health 
services and disability services to enable this.208   

126. Jesuit Social Services has explained that for participants with ABI, their ability to 
comply with community corrections orders required a functioning memory and 
comprehension of relatively complex requirements.  However, the support they 
needed to understand and comply with orders was often simply not available. 

127. For some participants, having ABI limited their ability to comply with community 
corrections orders, as these presumed a functioning memory and comprehension of 
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206 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) 16-19. 
207 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 52 citing Office of the 
Public Advocate South Australia, Submission No 49. 
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relatively complex requirements. Yet the level of support they needed to understand 
and comply with orders was simply not available. They could not openly report their 
disability for fear of it being exploited by police, corrections officials or other offenders. 
When their disability was self-reported, it was often not taken into account nor 
deemed to warrant special consideration or assistance.209 

128. Examples of effective disability supports identified in the Justice Project included: 

• Queensland Advocacy Incorporated’s ‘Justice Support Program’,210 which 
utilises legal and community services to ‘help them to remain in the community 
and prevent any further entrenchment into the system’.211  The Program 
includes ‘helping people to obtain legal advice or representation, trying to 
resolve the issues they are facing; advocating with service systems to require 
appropriate and responsive supports and helping people comply with court 
orders.’212  The success of the program was evidenced by the fact that in the 
previous seven years, only four clients have re-offended.213 

• the Intellectual Disability Rights Service court support service for criminal 
matters, entitled the ‘Criminal Justice Support Network’.214  Support is provided 
to victims, witnesses and defendants by trained volunteers.  Volunteers can 
meet with the client and help them get to court; explain what to expect; assist 
communication with the solicitor; liaise with court staff; arrange adjustments the 
client might need in court; and assist the client to understand the court 
outcome.215  Such services are critical for people with disability facing court 
proceedings who cannot self-represent or are unfit to plead; and 

• the University of Melbourne’s two year Disability Justice Support Program,216 
which was trialed in the Northern Territory, Victoria and New South Wales in 
2016.217  It aimed to assist accused persons with cognitive disability to par-
ticipate in proceedings and exercise their legal capacity, in order to reduce the 
need for unfitness to plead determinations.   According to the evaluation, this 
type of formal support is ‘increasingly shown to be effective for many persons 
with disabilities and appears to provide a cost-effective and rights-affirming 
practice for securing access to justice’.218  

129. A specific area of concern identified in the Justice Project was the failure of National 
Disability Insurance Scheme (NDIS) providers to meet or attend to the needs of 
participants in prison.  As there has been no ‘provider of last resort’ for this cohort of 
NDIS participants, there has been no guarantee that they will receive the necessary 
supports.219  As a result, they are at risk of serious physical, mental and social harm in 
prison and at risk of being detained in isolation cells or in solitary confinement and in 
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prison for an indefinite period of time.220  The submission by the Human Rights Law 
Centre to the Royal Commission in response to the criminal justice system issues 
paper focuses on the experience of people with disability who are subjected to 
solitary confinement in prisons across Australia.221  

130. The Law Council welcomes the recent announcement by the COAG Disability Reform 
Council that the National Disability Insurance Agency will introduce Justice Liaison 
officers in each state and territory to work across their justice systems.222  These 
officers will provide a single point of contact for workers within each state and territory 
justice system, providing a coordinated approach to supporting NDIS participants in 
youth and adult justice systems. COAG agreed that targeted resources and training 
will be developed and implemented to improve the coordination of supports for NDIS 
participants interacting with the justice system.  It further agreed to improve interface 
issues between the NDIS and mainstream mental health systems.  It will be important 
to monitor these initiatives carefully to ensure that they translate to real and lasting 
improvements – including for key groups at risk, and in RRR areas.    

Question 4B. When would these supports be needed to assist 
people with disability who are: (i) victims of crime; (ii) witnesses 
required to give evidence, (iii) accused or suspected of criminal 
offences; or (v) jurors? 

131. Several of the measures discussed above are relevant to persons with disability who 
meet all, or most, of the descriptions in Question 4B.  For example, depending on 
their needs and circumstances, whether a person is a victim of crime, a witness, an 
accused or a juror, then access to flexible procedures, plain English communication, 
Auslan or deaf interpreters, and disability support persons may all be valuable aids 
and accommodations.  Lack of accessibility, including physical accessibility and 
accessible information, formats and processes, is a significant barrier to accessing 
justice for all people with disability, including victims, witnesses, defendants and 
jurors. Communications intermediaries may also assist a victim of crime, witness, 
accused person or suspect.  Likewise, access to appropriately tailored legal 
knowledge and information, as well as advice and representation, will be critically 
important for both victims of crime, and for persons who are accused or suspected of 
criminal offences.  

132. However, certain measures are needed to enable particular participants to participate 
in the justice system on an equal basis with others.  These include overcoming laws 
that entrench inequality before the law.  This has been most clearly demonstrated with 
respect to the inability of certain people with disability serving as jurors.  The High 
Court decision in Lyons v Queensland 223 found that a deaf woman who uses Auslan 
was not discriminated against when she was denied the ability to serve on a jury.  The 
High Court confirmed that there was no provision under the Jury Act 1995 (Qld) to 
either administer an oath to an interpreter for a juror or allow an interpreter to be 
present in the jury room during confidential deliberations.  Then-Disability 
Discrimination Commissioner, Alastair McEwin, commented that: 

The justice system is not designed to allow people with disability to 
participate in it.  As Ms Lyon’s case has shown, there is a lack of 
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awareness that people with disability are capable of functioning, with 
appropriate support and accommodations, in the justice system.224  

133. The UN Committee on the Rights of Persons with Disabilities found that the law and 
practice in NSW, similar to that considered in Lyons, was inconsistent with Australia’s 
obligations under the CRPD.225 

134. In March 2018, the Juries Act 1967 (ACT) was amended to ensure people with 
disability are not automatically exempt from jury duty in the ACT.  Section 16 of the 
Juries Act 1967 (ACT) now provides that if a person may be unable to properly 
discharge the duties of a juror because they either have an ‘insufficient understanding 
of the English language’ or have a ‘mental or physical disability’, the judge ‘must 
consider if support that would enable the person to properly discharge the duties of a 
juror can reasonably be given’ and if satisfied, ‘must make a direction that support be 
given’.  Such support may include an interpreter, including an Auslan interpreter, 
assistance animal or disability support person.226 

Question 4C. What are some examples of good supports? How 
have these supports worked to keep people with disability out of 
the criminal justice system or safe within the system? 

Early identification and links to support 

135. Justice Project stakeholders explained the importance of disability support being 
available at the earliest opportunity, as well as justice and government workers being 
sufficiently trained to identify disability and engage that support.227 Measures which 
were cited positively in this regard included the Tasmanian Government’s Disability 
Justice Plan 2017-2020, which recognises that police play a pivotal role in interacting 
with people with disability, particularly at first contact with the justice system.228 This 
includes intervening to protect people with disability who may be at risk of harm, or 
the victim of violence or abuse. Police are also often called in as first responders in 
situations where people with disability may be engaging in unpredictable or 
inappropriate behaviour. The plan aims to equip police to recognise the possibility of 
disability at first contact and understand the effect that disability may have, as well as 
any adjustments to procedures that may be required.  Independent valuations of its 
success to date may be valuable.   

Multi-disciplinary service responses 

136. The importance of multi-disciplinary, joined-up service approaches was also 
reinforced in the Justice Project.  Within the context of legal services for example, the 
benefits of joined-up approaches for clients are well-recognised.229  They mean that a 
broader range of legal problems can be detected and resolved earlier and clients are 
able to access streamlined, wrap-around services more easily.  Joined-up services 
reduce burdens on clients to locate multiple levels of help in fragmented service 
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225 Committee on the Rights of Persons with Disabilities, Views: Communication No 11/2013, UN Doc. 
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environments, to re-tell their stories to different professionals, to identify their legal 
problems and to overcome their distrust of the justice system. ‘One-stop shops’ also 
eliminate the need to travel to different places for help, benefitting people with mobility 
needs or in financial hardship. The issues underlying their engagement with the 
justice system are dealt with at the same time as their legal problems, meaning more 
efficient resolution and reduced exposure to future problems.230  Ideally, disability 
support should be co-located with legal assistance services, and within community 
controlled organisations, or otherwise readily available to them.231     

Therapeutic justice and problem-solving courts 

137. Therapeutic justice is increasingly being accepted by Australian judicial officers and 
policymakers as a useful approach to ‘improve the effectiveness of sentencing 
interventions and the quality of justice’.232  The Australasian Institute of Judicial 
Administration (AIJA) has described therapeutic jurisprudence as ‘one of the most 
significant developments in the justice system’.233  According to AIJA, therapeutic 
jurisprudence recognises: 

.. that the processes used by courts, judicial officers, lawyers and 
other justice system personnel can impede, promote or be neutral in 
relation to outcomes connected with participant wellbeing such as 
respect for the justice system and the law, offender rehabilitation and 
addressing issues underlying legal disputes.234 

138. When applied in a criminal context, therapeutic justice can effect behavioural change 
and reduce recidivism by addressing the underlying issues which often contribute to 
offending behaviour, such as poor mental health, homelessness, cognitive 
impairment, substance abuse, poverty, unemployment and social isolation.235  To 
maximise behavioural change, judicial officers may ‘draw on knowledge from 
behavioural science and psychology to inform the ways in which they communicate 
with an offender in court’ and to inform sentencing practices.236  

139. Therapeutic jurisprudence recognises that ‘laws, legal processes and legal actors can 
affect the wellbeing of those involved in or affected by them’.237  A primary goal of 
therapeutic jurisprudence is promoting positive behavioural change in court 
participants and facilitating offender rehabilitation. In this way, therapeutic 
jurisprudence informs the work and processes of specialist problem-solving courts 
and specialist court lists of mainstream courts.  

 
230 Ibid citing WA Commissioner for Children and Young People, Submission No 37; Aged and Disability 
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140. Problem-solving courts ‘commonly seek to promote wellbeing in the form of offender 
rehabilitation and/or the promotion of the wellbeing of victims’.238  Magistrate King 
stated that ‘the use of therapeutic jurisprudence principles in problem-solving courts 
has illustrated how the method of judging can help promote positive behavioural 
change in participants’.239 However, Magistrate King has noted that therapeutic 
jurisprudence-based judging is not limited to problem-solving courts. Its scope is far 
broader – with therapeutic jurisprudence-based judging also being adopted in 
mainstream lists in criminal courts.240 

141. Problem-solving courts seek to address both the legal problem before the court and 
the underlying issues ‘that lead to a person’s appearance in court, and work to 
change offender behaviour and improve public safety where appropriate’.241  The AIJA 
identified the following key features of problem-solving courts: 

• seeking to address all the underlying issues rather than simply focusing on the 
legal problem;  

• judicial case management;  

• a multi-disciplinary court team;  

• a collaborative approach with participants;  

• involvement of government and community agencies in the development and 
running of the project; and  

• the use of therapeutic legal processes by the court and team members.242 

142. In Australia, specialist, problem-solving courts have been developed to address the 
specific underlying issues that contribute to the offender’s legal problems and affect 
his or her wellbeing.  Former Chief Justice of the High Court, the Hon Robert French, 
has noted that: 

there are [certain cases] … in which the judicial process cannot be 
quarantined from underlying, interdependent, personal and social 
issues. A judicial process with no awareness of those underlying 
issues and unable to fashion outcomes informed by such awareness 
is likely to be ineffective in contributing to their long-term resolution.243 

143. For instance, drug courts seek to address substance abuse problems, mental health 
courts assist people with mental health conditions, children and youth courts seek to 
address the age-related problems faced by young people, and family violence courts 
aim to protect and support victims of family violence and in some cases, promote the 
rehabilitation of the perpetrator. First Nations’ sentencing courts also draw on 
therapeutic jurisprudence and problem-solving approaches.244 The Hon Robert 
French described these courts as ‘important developments’.245 He stated: 
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They reflect the view that a more comprehensive resolution of legal 
problems is possible than in the traditional judicial process, by the 
courts engaging with problems of substance abuse, family violence, 
mental health, housing, employment and relationship questions. 
Generally, the approach of these courts is not confined to a discrete 
disposition, but involves monitoring of participants, the assistance of 
a multi-disciplinary court team, promotion of notions of participant 
accountability and provision of a range of rehabilitation and 
community support services.246 

144. Submissions and consultations to the Justice Project generally supported the 
development and use of specialist problem-solving courts to achieve a more complete 
resolution of legal and underlying problems.247 However, in contrast, the Mental 
Health Commission of New South Wales disagreed with establishing a specialist court 
list for people who experience mental illness or cognitive impairment, at least in 
respect of the criminal justice system’.248 It argued that the prevalence of mental 
health or cognitive impairment is so high among people interacting with the criminal 
justice system, ‘that it should be treated as the norm rather than the exception’.  
Indeed, the ‘entire criminal justice system needs to be able to identify and respond 
appropriately to people who experience mental illness or cognitive impairment’.249  

145. While recognising the validity of this argument, the Justice Project also canvassed 
examples of specialist, problem-solving courts demonstrating that such courts can 
improve access to justice for people experiencing disadvantage by addressing the 
specific legal and non-legal needs of participants.  These included: 

• Drug courts – which offer an alternative to imprisonment for certain 
offenders250 by diverting them into programs that address the underlying issues 
that have led to criminal behaviour, such as drug addiction, homelessness and 
unemployment.251  Drug courts can enforce participation in ongoing 
rehabilitation programs supervised by the court rather than imposing a 
punishment such as fines or imprisonment which may not address, and can 
exacerbate, the underlying causes of legal issues.252  In this way, drug courts 
are concerned with the emotional and psychological well-being of participants 
as well as justice outcomes.253  
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Evaluations254 indicate that drug courts in New South Wales and Victoria have 
been successful in addressing issues underlying criminal behaviour, accessing 
more ‘just’ outcomes and diverting people away from imprisonment.255  A 
recent review of the Drug Court of New South Wales by the Australian Institute 
of Criminology found that the ‘Drug Court program is more effective than 
conventional sanctions in reducing the risk of recidivism among offenders 
whose crime is drug-related’.256    

The Drug Court of Victoria has also been positively evaluated by KPMG. Key 
findings of this evaluation include: a 31 per cent lower rate of reoffending for 
drug court participants compared to the ‘control’ group (similar offenders who 
did not participate in the drug court program) within the first 12 months; and a 
34 per cent lower rate of re-offending within 24 months.257 

• Mental health courts – The Start Court in Perth is a specialist Magistrates 
Court that deals with offenders who have a mental health condition.  It is the 
only full-time mental health court in Australia. The Start Court has a dedicated 
team comprised of a Magistrate, court staff, defence lawyer, police prosecutor, 
mental health clinicians, forensic psychiatrist, community support workers or 
coordinators, and community corrections officers.258  To be eligible for Start 
Court, the offender must experience a mental health condition, consent to 
participate, enter a plea of guilty and be eligible for, or granted, bail.259  The 
Start Court aims to reduce recidivism and future contact with the criminal 
justice system, improve the participant’s mental health and overall wellbeing, 
and increase the participant’s access to treatment and support services.  To 
achieve these aims, the court provides participants with three to six months of 
intensive, wrap-around support from a dedicated caseworker and support 
team.260  Support may be in the form of advocacy, assistance to appear at 
court, referrals to other support services, and support to address family, health, 
housing, education or employment issues.     

A 2014 evaluation found the Start Court’s model effective in responding to the 
complex needs of the target group.261 Participants and their families ‘reported 
valued improvements in family relationships, access to treatment and overall 
wellbeing, as well as in their understanding of their own, or their family 
member’s, mental illness’.262  A supplementary evaluation in 2015 also found 
positive results, indicating that: 

- 92 per cent of participants were demonstrating clinical improvement;  
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- 67 per cent of participants were at lower risk of self-harm or suicide;  

- 53 per cent of participants reduced or ceased problematic use of alcohol 
or other drugs;  

- 73 per cent of participants experienced overall improvement in wellbeing 
(eg, physical health, relationships and accommodation status); 

- 80 per cent of participants who completed the Start Court program either 
ceased offending or committed less serious offences after engaging with 
the program; 

- 62 per cent of individuals who were assessed for, but did not enter, the 
Start Court program reoffended compared with 49 per cent of 
participants who completed the program; and 

- 58 per cent of participants were assessed as posing a lower risk of 
violence after engaging with the program. 263 

• Assessment and Referral Court List, Victoria - The Assessment and 
Referral Court List (ARC) is a specialist court list within the Melbourne 
Magistrates’ Court that is designed to meet the needs of accused persons who 
have or are likely to have a mental health condition, cognitive impairment, 
intellectual disability, ABI, autism spectrum disorder and/or neurological 
impairment, including dementia.264  The ARC aims to address the underlying 
causes of offending behaviour in order to reduce the likelihood of reoffending 
and decrease the number of prisoners with mental impairment.265  It also aims 
to ‘increase public confidence in the criminal justice system by improving court 
processes and increasing options available to courts in responding to accused 
persons with a mental impairment’.266  The ARC works collaboratively with the 
Court Integrated Services Program and the Mental Health Court Liaison 
Service.  It provides intensive case management to participants, including 
psychological assessment, and referral to social security, health, disability, 
housing services and/or drug and alcohol rehabilitation. Sentencing is deferred 
while participants are receiving intensive support.  For the duration of the 
program, participants must attend regular hearings, usually monthly, before the 
same magistrate.267  The hearings are informal and interactive, with the 
participant, lawyers and the magistrate sitting at an oval table.268  They support 
the principles of therapeutic jurisprudence and a problem-solving approach.269   

Participation can reduce rates of recidivism among participants.  A study of the 
ARC between 2010 and 2014 revealed that 57 per cent of participants did not 
reoffend following successful completion of the program.270  The study showed 
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that those who completed the program had a lower chance of re-offending 
compared to those who did not complete the program.271  Of those who 
completed the program but re-offended, there was a greater gap before re-
offending and the offences were less serious.272  The study demonstrated that 
successful completion of the ARC was ‘the most significant predictor of non-
reoffending or a longer time to reoffending’.273  Reduced recidivism rates have 
positive flow-on effects for the courts, government and community. 

146. Further examples and evaluations of problem-solving courts, including the 
Neighbourhood Justice Centre in Melbourne, are canvassed in the Justice Project’s 
Courts and Tribunals chapter.274 While not a panacea to all situations, the findings in 
this chapter support further consideration of how therapeutic justice and problem-
solving court approaches may benefit people with disability who come into contact 
with the criminal justice system.  

Recommendation 

• That the Royal Commission consider the importance of: 

o early identification by police and links to disability support; 

o multi-disciplinary servicing (eg legal and non-legal support 
services); and 

o therapeutic justice and problem-solving courts; 

in delivering stronger outcomes for people with disability who interact 
with the criminal justice system.  

Question 5. How does violence, abuse, neglect or exploitation in 
the criminal justice system vary for particular groups of people 
with disability? For example, how does a person’s gender, race, 
age, cultural or sexual identity, or geographic location 
(metropolitan, regional, remote) impact on their experiences of 
violence, abuse, neglect and exploitation? 

147. People with disability commonly experience cumulative and intersectional 
disadvantage, which manifests in a myriad of ways, such as social exclusion, 
discrimination, poverty, unemployment, homelessness and vulnerability to abuse.  

148. First Nations peoples experience higher rates of disability compared to other 
Australians,275 and often experience double discrimination due to race and disability. 
This intersectional disadvantage places First Nations people with disability at 
heightened risk of an impairment going untreated or unassisted, of encountering the 
criminal justice system and of being subject to indefinite detention. It is therefore 
imperative that all arms of the criminal justice sector address the intersectional needs 
of First Nations people with disability by developing informed, culturally competent 

 
271 Ibid citing Brianna Chesser, Criminal Courts and Mental Illness, 296. 
272 Ibid citing Brianna Chesser, Criminal Courts and Mental Illness, 295 
273 Ibid citing Brianna Chesser, Criminal Courts and Mental Illness, 294. 
274 Ibid 96-99. 
275 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 4.  
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responses with the advice of First Nations communities and leaders. This issue is 
discussed further below.  

149. The intersecting disadvantage of women with disability was also highlighted in the 
Justice Project.  For example, women who experience intersectional inequality due to 
disability and gender often experience higher rates of violence and face additional 
barriers to seeking help and support.276 This is recognised in the Convention on the 
Rights of Persons with Disabilities (CRPD), which states that ‘women and girls with 
disabilities are often at greater risk, both within and outside the home, of violence, 
injury or abuse, neglect or negligent treatment, maltreatment or exploitation’.277   

150. In addition, Sisters Inside has stressed that criminalised women are highly 
marginalised due to their experience of intersectional disadvantage, with many 
women in prison experiencing disability, poverty, homelessness, domestic and family 
violence, and racism.  It submitted that ‘it is critical that the unique injustices faced by 
this cohort are expressly addressed and their human rights protected: that 
criminalised women do not continue to be subsumed within wider populations such as 
women or prisoners’.278   

151. The Justice Project highlights the access to justice challenges faced by RRR 
populations, with justice outcomes generally worsening with remoteness.279 While 
diversion and integrated support services are beneficial for people living in RRR 
areas280, a lack of availability of these programs remains a significant barrier to justice 
for many people experiencing significant disadvantage.281  Coverdale has previously 
argued that therapeutic jurisprudence and problem-solving approaches are only of 
limited value for regional Victorians, because diversion programs and integrated 
support services are not available at many regional courts.282  The absence of these 
programs in RRR areas can limit the sentencing options available to judicial officers, 
resulting in inequitable outcomes for court participants.283 Coverdale cited research 
indicating that offenders in RRR areas were more likely to be sentenced to prison due 
to lack of non-custodial sentencing options.284  During the Justice Project, this point 
was reinforced by the Aboriginal Legal Service in Bourke, and National Aboriginal and 
Torres Strait Islander Legal Services (NATSILS) also made this point.285  The 
Aboriginal Legal Service observed that children and young people in Bourke receive 

 
276 Ibid 12 citing Australian Human Rights Commission, A Conversation in Gender Equality (2017) 7, 16. 
277 Convention on the Rights of Persons with Disability, opened for signature 30 March 2007, 999 UNTS 3 
(entered into force 3 May 2008), preamble. 
278 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 12 quoting Sisters Inside, 
Submission No 79. 
279 See generally chapter on Rural, Regional and Remote (RRR) Australians. 
280 Effective diversion programs in RRR areas include Magistrates Early Referral Treatment (MERIT) Pilot 
program in rural NSW and the Therapeutic Justice pilot in the Goulburn Valley, Victoria. See Megan Passey, 
Bruce Flaherty and Peter Didcott, ‘The Magistrates Early Referral Treatment (MERIT) Pilot Program: A 
Descriptive Analysis of a Court Diversion Program in Rural Australia’ (2006) 38(4) Journal of Psychoactive 
Drugs 521; Northern Rivers University Department of Rural Health, NSW Attorney-General's Department, 
Evaluation of the Lismore MERIT Pilot program: Final Report (2003); Goulburn Valley Community Legal 
Centre, Therapeutic Justice Program <http://gvclc.org.au/therapeutic-justice-program/>.  
281 LCA, Justice Project (Courts and Tribunals Chapter, Final Report, August 2018) 113-114. See, eg, 
Consultation, 29/08/2017, Townsville (Queensland Legal Aid); Consultation, 14/09/2017, Bourke (Aboriginal 
Legal Service (NSW/ACT)); National Aboriginal and Torres Strait Islander Legal Services, Submission No 121. 
282 Ibid 114 citing Richard Coverdale, Postcode Justice, 36. 
283 Ibid citing Richard Coverdale, Postcode Justice 9, 42. 
284 Ibid citing Richard Coverdale, Postcode Justice, 62-63.   
285 Ibid citing consultation, Bourke (Aboriginal Legal Service (NSW/ACT) 14/09/2017; National Aboriginal and 
Torres Strait Islander Legal Services, Submission No 121. 
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harsher sentences than those in urban areas due to the lack of specialist courts, 
diversionary programs and support services.286  

152. Harris et al similarly have highlighted the inadequate support services, the limited 
access to specialist courts ‘and consequently fewer sentencing options and 
diversionary pathways’ in RRR areas.287  Their research has suggested ‘an 
inequitable provision of justice services between metropolitan and RRR communities, 
raising concerns regarding equitable justice outcomes’.288  They have identified 
particular risks for people with mental health conditions, victims of family violence, 
First Nations people, culturally and linguistically diverse people and children who 
engage with Magistrates Courts in RRR Australia.289  It has been argued that an 
entire level of sentencing options is missing in certain rural areas and that therapeutic 
services enabling diversionary sentencing options are a priority.290   

153. The Australian Institute of Health and Welfare has reported that on average young 
people aged between 10-17 years from ‘remote’ areas were six times as likely to be 
under youth justice supervision as those from ‘major cities’ in 2018-19.291 Similarly 
young people from ‘very remote’ areas were nine times as likely to be under 
supervision as those from ‘major cities’.292  While these findings do not specifically 
concern people with disability, it is likely that such outcomes disproportionately affect 
this group. It is also known that First Nations peoples and people living in rural and 
remote areas generally have higher rates of disability, including elevated rates of 
mental health conditions, and poorer health prospects and outcomes compared to 
people who are not of First Nations descent and people living in urban centres.293   

Recommendation 

• The development of therapeutic, diversionary and rehabilitative programs 
for persons with disability should have a particular focus on meeting 
women’s needs and RRR Australia. 

 

Question 6A. What are the experiences of First Nations people 
with disability engaging with the criminal justice system? For 
example, are the processes and services culturally appropriate 
and safe? 

Engaging with the criminal justice system 

154. As highlighted above, a disproportionate number of First Nations people live with a 
disability.294 At the same time, First Nations prisoners with disability are noticeably 

 
286 Ibid citing consultation, Bourke (Aboriginal Legal Service (NSW/ACT)) 14/09/2017. 
287 Ibid quoting Bridget Harris, Lucinda Jordan and Lydia Philips, ‘Courting justice beyond the cityscape’, 161.  
288 Ibid quoting Bridget Harris, Lucinda Jordan and Lydia Philips, ‘Courting justice beyond the cityscape’, 160.  
289 Ibid quoting Bridget Harris, Lucinda Jordan and Lydia Philips, ‘Courting justice beyond the cityscape’, 163-
170.   
290 Ibid 115 citing consultation, Mildura (Private practitioner) 26/09/2017. 
291 LCA, Justice Project (Rural, Regional and Remote (RRR) Australians Chapter, Final Report, August 2018) 
49 citing AIHW, Youth justice in Australia 2018-19 (2020) 10.  
292 Ibid. 
293 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 9 citing AIHW, Australia’s 
Health 2014, 24. See also Consultation, Sydney (First Peoples Disability Network Australia) 14/09/2017. 
294 See ABS, National Aboriginal and Torres Strait Islander Health Survey, Australia, 2018–19 (Catalogue 
number 4715, 26 May 2020).   
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over-represented in the criminal justice system.295  It is suggested that First Nations 
people with disability are 14 times more likely to be imprisoned than the rest of the 
population.296 

155. Reflecting on the high rates of First Nations people with disability in the criminal 
justice system, the University of New South Wales’ Mental Health Disorders and 
Cognitive Disability in the Criminal Justice System Project commented: 

Indigenous Australians with mental and cognitive disabilities are forced 
into the criminal justice system early in life in the absence of alternative 
pathways.  Although this also applies to non-Indigenous people with 
mental and cognitive disabilities who are highly disadvantaged, the 
impact on Indigenous Australians is significantly greater across all 
measures and experiences gathered in the studies across the project.297 

156. Human Rights Watch also has observed that: 

Aboriginal and Torres Strait Islander people with disabilities are even 
more likely to end up behind bars.  Multiple forms of disadvantage mean 
that Aboriginal and Torres Strait Islander people are more likely to end 
up in jail than non-indigenous peers, including greater likelihood as 
youth and adults of living in out-of-home-care, being homeless, or 
having earlier and more frequent contact with the criminal justice 
system. 

Those Aboriginal and Torres Strait Islander people who have disabilities 
experience added challenges: the disability is often undetected in 
childhood, and even when it is, support services are difficult to access, 
putting them on a path where they are more likely to be incarcerated 
than get a university degree.  Research shows that most offences by 
Aboriginal and Torres Strait Islander people with disabilities are relatively 
less serious and pertain to theft, public order, traffic, and vehicle 
regulations.298 

157. Baldry et al’s study of Aboriginal people with mental and cognitive impairment in the 
New South Wales criminal justice system has also resulted in findings that such 
individuals are being ‘managed’ by police, courts and prisons due to a dire lack of 
community-based services and support.299  They have also stated that: 

Police have become the default frontline response to Aboriginal people 

with mental and cognitive disabilities. In the absence of culturally 

responsive and therapeutic community-based support, regular police 

contact from a young age sets this group up for a lifetime of 

“management” by the criminal justice system. … We found that police 

 
295 LCA, Justice Project (People with Disability Chapter, Final Report, August 2018) 20 citing ALRC, Pathways 
to Justice, 64-68. 
296 Human Rights Law Centre, Stopping solitary confinement, submission to the Royal Commission’s Criminal 
Justice System Issues Paper (31 March 2020) citing Australian Civil Society CRPD Shadow Report Working 
Group, Disability Rights Now 2019, submission to the UN CRPD Committee, List of issues prior to the 
submission of the combined second and third periodic reports of Australia, 26 July 2019, 24. 
297 Ibid 21 quoting Eileen Baldry et al, University of New South Wales, A predictable and preventable path: 
Aboriginal people with mental and cognitive disabilities in the criminal justice system (2015) 12 (‘A predictable 
and preventable path’). 
298 Ibid quoting Human Rights Watch, I Needed Help, Instead I Was Punished, 2. 
299 Ibid 41 citing Eileen Baldry et al, A predictable and preventable path, 12; Eileen Baldry, Elizabeth McEntyre 
and Ruth McCausland, ‘Why Aboriginal people with disabilities crowd Australia’s prisons’. 
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are often the first and only service to show up to a crisis involving 

Aboriginal people with mental and cognitive disabilities. 

But people told us that police often don’t recognise that someone has an 

intellectual disability or brain injury due to their lack of training in this 

area.  They often assume Aboriginal people are drunk or having a drug-

induced mental health episode.  This means police don’t respond 

appropriately, and an interaction can escalate quickly and badly.300 

158. First Nations people with disability are also significantly over-represented as victims 
of crime. First Nations women with disability are particularly at risk of experiencing 
violence and of imprisoned, as they face ‘intersecting forms of discrimination because 
of their gender, disability, and ethnicity’.301 The Sex Discrimination Commissioner has 
acknowledged that women who experience intersectional inequality due to race, 
disability, age, sexual orientation, gender identity, intersex status or socio-economic 
status, often experience higher rates of violence and face additional barriers to 
seeking help and support.302   

159. It is also important to consider the experience of First Nations people with disability 
who engage with the criminal justice system as witnesses. The Justice Project 
highlights the fundamental divergence between Aboriginal and Torres Strait Islander 
cultures (and Aboriginal customary laws) and the Australian legal system.303 When 
account is not taken of cultural differences, First Nations people may feel 
‘uncomfortable, resentful, fearful or overwhelmed.’304 Alienation from the system is 
compounded by a lack of First Nations people or people with training about Aboriginal 
and Torres Strait Islander cultures working within it, including across witness 
assistance programs.305   

Law reform 

160. The Justice Project identifies certain laws, policies and practices within the criminal 
justice system disproportionately affect First Nations people, and reinforce 
disadvantage. Principal concerns in this area include the following.  

• Restrictive bail laws, including the presumption against bail where there is no 
accommodation available or for previous breaches (including where the 
original offence is minor), and the imposing of bail conditions which many 
disadvantaged people are unable to comply with (eg, the condition ‘not to 
consume alcohol’ in circumstances in which the person is unable to access 
clinical support to assist them to detoxify).306 Other bail conditions of concern  
include curfews, exclusion orders and non-association orders that potentially 

 
300 Ibid quoting Eileen Baldry, Elizabeth McEntyre and Ruth McCausland, ‘Aboriginal people with disabilities 
get caught in a spiral of over-policing’, The Conversation (online), 4 November 2015 
<https://theconversation.com/aboriginal-people-with-disabilities-get-caught-in-a-spiral-of-over-policing-49294>. 
301 Ibid 24 quoting Kriti Sharma, ‘Opinion: Indigenous, disabled, imprisoned – the forgotten women of IWD’, 
SBS (Online), 9 March 2017 <http://www.sbs.com.au/news/article/2017/03/08/opinion-indigenous-disabled-
imprisoned-forgotten-women-iwd>. 
302 Ibid citing Australian Human Rights Commission, A Conversation in Gender Equality, 16. 
303 LCA, Justice Project (Aboriginal and Torres Strait Islander People, Final Report, August 2018) 26 citing 
Judicial Commission of New South Wales, Equality before the Law Bench Book (Judicial Commission of New 
South Wales, 2016), 2202 [2.2.2].  
304 Ibid 27 citing Judicial Commission of New South Wales, Equality before the Law Bench Book, 2206 [2.2.3]. 
305 See ibid 44 citing Judicial Council on Cultural Diversity, The Path to Justice, 39.  
306 Ibid 51 citing National Congress of Australia’s First Peoples, Submission No 97. 
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conflict with cultural obligations, such as attending sorry business following a 
death or to take care of family.307 

• Mandatory sentencing regimes across state and territory governments which 
disproportionately incarcerate First Nations persons.308  

• Parole conditions with which certain groups are unable to comply, such as 
conditions which clash with cultural obligations, or have little regard to the other 
barriers – such as lack of appropriate services, lack of financial means and the 
realities of addiction – thus ‘effectively setting up offenders to fail’.309 

161. While the issues discussed above are not disability-specific and relate to Indigenous 
incarceration generally, their particular relevance to Indigenous people with disability 
should be considered. For example, it is more difficult for many Indigenous people 
with cognitive or mental health impairments to comply with stringent bail and parole 
conditions.  Mandatory sentencing may limit the ability of the judge to account for 
circumstances particular to the individual in sentencing, such as their impairment or 
disability.  It is also more difficult for many Indigenous people with disability to secure 
appropriate accommodation, reducing their ability to receive bail.  

162. The ALRC Pathways to Justice report relevantly recommended:  

• reforming bail laws and guidelines to require bail authorities to consider issues 
arising due to a person’s Aboriginality, including cultural background, ties to 
family and place, and cultural obligations;310  

• developing culturally appropriate bail support programs and diversion 
options;311 and 

• repealing mandatory sentencing laws.312  

163. The Law Council supports these recommendations and is concerned that more than 
two years after ALRC delivered its report, which was strongly supported by many First 
Nations bodies and representatives, there has been no comprehensive response by 
federal, state and territory governments.313 

164. Respondents to the Justice Project repeatedly raised government policy and laws that 
fail to respect the principle of self-determination and linked this to the perpetuation of 
destructive practices that intensify disadvantage.314 It is critical that law and policy 
development is based on meaningful engagement with the communities it affects.  
Leadership on access to justice issues has long been advanced by First Nations’ 
community organisations. There is no shortage of ideas and solutions, which have 
been identified and progressed consistently by these groups to address the 
intersectional needs of First Nations people with disability.  

 
307 Ibid citing ALRC, Pathways to Justice, 149. 
308 Ibid 53 citing National Aboriginal and Torres Strait Islander Legal Services, Submission No 121.  
309 Ibid 51 citing eg, Legal Aid ACT, Submission No 115.  
310 ALRC, Pathways to Justice, recommendations 5.1 and 5.2. 
311 Ibid, Recommendation 5.2. 
312 Ibid, recommendation 8.1. 
313 LCA, ‘Opinion piece: What will it take for governments to recognise Australia's justice gap is a national 
tragedy?’ The Guardian (online, 16 June 2020) <https://www.lawcouncil.asn.au/media/news/opinion-piece-
what-will-it-take-for-governments-to-recognise-australias-justice-gap-is-a-national-tragedy>. 
314 LCA, Justice Project (Aboriginal and Torres Strait Islander People, Final Report, August 2018) 47. 
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Closing the Gap Refresh targets 

165. There is an important opportunity for all levels of government to work with First 
Nations communities in true partnership to progress solutions to the over-
incarceration of First Nations persons with disability, given the recent announcement 
of the National Agreement on Closing the Gap (National Agreement).315  The 
National Agreement includes 16 national socio-economic targets across areas that 
have an impact on life outcomes for Aboriginal and Torres Strait Islander people, 
including targets 10 and 11: tackling the over-representation of both adults and 
children in the criminal justice system.316 

166. However, the Law Council has raised its concerns that the current adult justice target 
(reducing adult incarceration by at last 15 per cent by 2031) is too low, and needs 
more committed and ambitious action.  This target does not envisage achieving parity 
until 2093.  It is also notable that there are no real targets on disability, or family 
violence, and these announcements risk appearing hollow without substantial 
funding.317    

167. The implementation of these targets should include frameworks which specifically 
identify how the needs of First Nations people with disability who enter the criminal 
justice system will be identified, addressed and resourced.  These frameworks should 
also have regard to the interdependence between the above targets and others in the 
National Agreement, such as that all First Nations people will live long and healthy 
lives (target one) and can secure appropriate, affordable housing that is aligned with 
their priorities and need (target 9).  For example, achieving the latter target is likely to 
ensure that First Nations people with disability can obtain bail, and avoid re-entry into 
the criminal justice system post-release.  It is well known that better justice outcomes 
are inextricably linked to action on social issues such as housing, disability, education 
and out-of-home care.  

Culturally responsive, informed, community-controlled services 

168. The Justice Project highlighted the important role that Aboriginal and Torres Strait 
Islander community-controlled organisations play in the delivery of services 
throughout every stage of the criminal justice system including in prevention and early 
intervention, in delivering strong outcomes when people are in the system, and in 
helping people to exit the system successfully. Such organisations ‘have the unique 
capacity to provide culturally appropriate services, and are able to provide localised, 
tailored solutions that have the support of the community’.318 

169. This has been particularly reinforced by NATSILS in the context of critical support 
services for First Nations people with disability.319 

170. With respect to legal services, ATSILS are well known and preferred by First Nations 
peoples seeking help for criminal matters. Meanwhile, Family Violence Prevention 
Legal Services, are essential sources of help for many First Nations women and 

 
315 Closing the Gap Partnership, Closing the Gap Targets and Outcomes, 
https://www.closingthegap.gov.au/targets.  
316 Ibid.  
317 LCA, ‘Justice targets are just a wish list’, Media Release, 31 July 2020.  
318 LCA, Justice Project (Critical Support Services, Final Report, August 2018) 8 quoting Change The Record, 
Blueprint for Change, 6.   
319 LCA, Justice Project (People with Disability, Final Report, August 2018) 77 quoting NATSILS, Submission 
to the ALRC, 57. 
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children as victims of family violence. However, these services have been vastly 
under-resourced.  

171. For example, during the Justice Project, some Aboriginal legal service providers 
identified that junior solicitors could be dealing with extremely high caseloads, 
particularly those in RRR areas.  Some were only able to have five to ten minutes 
with each client on court days, while others may be dealing with up to 20 indictable 
matters at a time.320  These scenarios vastly undermine the likelihood that a client 
with disability, who may require additional time for a solicitor to recognise and 
accommodate their needs, will receive a just outcome.  

172. Aboriginal and Torres Strait Islander stakeholders also viewed early mental health 
support to be a critical intervention measure which can address over-imprisonment, 
considering the high numbers of Aboriginal and Torres Strait Islander people with 
disability in the prison system.321  The National Congress of Australia’s First Peoples 
observed that causes of crime in Aboriginal and Torres Strait Islander communities 
are ‘inextricably linked to other policy areas’, including the health sector.  In RRR 
areas, the deficiency of accessible mental health services is particularly acute.322  As 
such the ‘lack of funding for culturally appropriate health services in many remote 
Aboriginal communities … greatly contributes to substance abuse and mental illness, 
which often leads to crime’.323  Mental health and disability and intervention to treat or 
assist are two important early intervention measures identified by the First Peoples 
Disability Network that can ‘pivot’ people away from interaction with the criminal 
system.324  

173. These perspectives are supported by research. For example, Baldry, McIntyre and 
McCausland have reported that without disability and other support services, police 
become the default managers of Aboriginal people with disability.325   

Specialist sentencing courts  

174. While not disability-specific, First Nations’ sentencing courts have been established to 
improve the cultural sensitivity of the justice system.326 These courts and court 
programs have been established in various states and territories and include Koori 
Courts in Victoria, circle sentencing in New South Wales and the Australian Capital 
Territory Nunga Courts in South Australia and Murri Courts in Queensland. 

175. The ALRC acknowledged that ‘[f]or Aboriginal and Torres Strait Islander peoples, 
mainstream courts can be inaccessible or alienating’.327 In this regard, Indigenous 
sentencing courts aim to:  

 
320 LCA, Justice Project (Aboriginal and Torres Strait Islander Persons Chapter, Final Report, August 2018), 
38-39. 
321 National Congress of Australia’s First Peoples, Submission No 97.  
322 Ralph Weisheit, ‘Locating crime in context and place: Perspectives on regional, rural and remote Australia’ 
(2017) 26(1) Rural Society, 102, 105, citing Alistair Harkness, Bridget Harris and David Barker, Locating crime 
in context and place: perspectives on regional, rural and remote Australia (The Federation Press, 2016); 
Bridget Harris, Lucinda Jordan and Lydia Philips, 'Courting justice beyond the cityscape: Access to justice and 
the rural, regional and remote magistrates' courts' (2014) 23 Journal of Judicial Administration 158, 163-4; 
Consultation, 14/09/2017, Bourke (Aboriginal Legal Service); National Congress of Australia’s First Peoples, 
Submission No 97. 
323 National Congress of Australia’s First Peoples, Submission No 97. 
324 Consultation, 14/09/2017, Sydney (First Peoples Disability Network). 
325 Eileen Baldry, Elizabeth McEntyre and Ruth McCausland, ‘Why Aboriginal people with disabilities crowd 
Australia’s prisons’, The Conversation, 2 November 2015 <https://theconversation.com/why-aboriginal-people-
with-disabilities-crowd-australias-prisons-48166 >. 
326 LCA, Justice Project (Courts and Tribunals, Final Report, August 2018) 59.  
327 Ibid citing ALRC, Pathways to Justice, 328. 
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• respond to the specific cultural needs of Indigenous people;  

• enhance Indigenous participation in court processes;  

• provide a culturally responsive and safe sentencing context;  

• reduce recidivism;   

• foster trust and respect for the legal system; and  

• improve relations between the justice system and Indigenous communities.328   

176. They typically operate in Magistrates’ and Children’s Courts, but also operate in some 
higher courts.329  The courts use Australian criminal laws when sentencing Aboriginal 
and Torres Strait Islander people, but enable Aboriginal and Torres Strait Islander 
elders or community representatives to participate in the process by providing cultural 
advice to the judicial officer in relation to the offender’s personal circumstances. 
Participation of elders or community representatives creates a more culturally safe 
forum for sentencing Aboriginal and Torres Strait Islander offenders.330  Judicial 
officers promote culturally safe court processes by assuming a facilitative role.   

177. At present, such specialist courts are often under-resourced and unevenly available in 
Australia.331 At the time of the Justice Project final report, there were no Aboriginal 
and Torres Strait Islander courts in Tasmania, Western Australia and the Northern 
Territory.332     

178. An important new study by the NSW Bureau of Crime Statistics and Research 
(BOCSAR) has found that Aboriginal people who participate in circle sentencing have 
lower rates of imprisonment and recidivism than Aboriginal people who are sentenced 
in the traditional way.333  The study found that, when compared to Aboriginal offenders 
sentenced in the traditional way, offenders participating in Circle Sentencing: 

• are 9.3 percentage points less likely to receive a prison sentence; 

• are 3.9 percentage points less likely to reoffend within 12 months; and  

• take 55 days longer to reoffend if and when they do.334  

179. While past research has shown that Circle Sentencing reduces barriers between 
Aboriginal communities and the courts and improves confidence in the sentencing 
process, this is the first study to find an association between Circle Sentencing and 
reoffending and imprisonment.335 

180. Broader benefits of Indigenous sentencing courts include findings that they: 

 
328 Ibid. See, eg, Kathleen Daly and Elena Marchetti, Innovative Justice Processes: Restorative Justice, 
Indigenous Justice, and Therapeutic Jurisprudence (2011) 12-13, 17.  
329 Eg, the Victorian County Koori Court is the only sentencing court for Aboriginal and Torres Strait Islander 
offenders in an indictable jurisdiction in Australia.     
330 Elena Marchetti and Thalia Anthony, ‘Sentencing Indigenous Offenders’, 13.  
331 See LCA, Justice Project (Courts and Tribunals, Final Report, August 2018), 59-60.  
332  Although the Northern Territory had Justice Groups, such as the Ponki mediators in the Tiwi Islands and 
Kurdihi in Lajamanu: Ibid.  
333 BOSCAR, ‘New Circle Sentencing Evaluation finds positive results’ (Media Release) 26 May 2020, citing 
Steve Yeong and Elizabeth Moore, ‘Circle Sentencing, incarceration and recidivism’ April 2020, Crime and 
Justice Bulletin No. 226.  
334 Ibid  
335 Ibid.  
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…provide a more culturally appropriate sentencing process that 
encompasses the wider circumstances of the offender and victims lives, 
and that they facilitate increased participation by the offender and the 
Indigenous community in the sentencing process.336 

181. Evaluations of Aboriginal and Torres Strait Islander sentencing courts have found that 
they play an important role in empowering communities to take greater ownership of 
at least one aspect of the criminal justice process.337  Other studies have found that a 
greater degree of Aboriginal and Torres Strait Islander involvement in the court 
process can help combat mistrust of the justice system and encourage a sense of 
ownership.338  Other positive impacts include strengthened informal social controls 
within Aboriginal and Torres Strait Islander communities and improved court 
appearance rates.339  

182.  Aboriginal and Torres Strait Islander sentencing courts prioritise rehabilitation and 
therapeutic justice.  For First Nations persons with disability, such responses may be 
particularly valuable in ensuring that they are diverted to underlying disability, mental 
health and broader supports.  Their more culturally competent and community-based 
approach may also help to ensure that an individual’s disability is appropriately 
recognised by the court.  

183. The Law Council is supportive of measures to introduce or maintain specialist 
Indigenous courts across relevant Australian jurisdictions.  This includes supporting its 
constituent bodies’ calls340 for the establishment of the specific Indigenous Sentencing 
Court at the District Court level – the Walama Court – in NSW for Indigenous adults, 
as also supported by the ALRC.341  

184. The Walama Court proposal is designed to reduce recidivism rates of Indigenous 
people through the use of more rigorous supervision orders and diversionary 
programs in the sentencing process, as well as increased cooperation between the 
criminal justice system and respected persons in the Indigenous community. The 
Walama Court is also supported by the Police Association of NSW.342 

185. A business case by the NSW Justice Department and Treasury in December 2018 
has reportedly costed a five-year pilot of the court at $19.3 million, or less than $3.9 
million a year.  It calculated potential savings over six to eight years of $16.2 million 
on prison beds and $5.6 million from lowered recidivism, plus productivity gains.343 

 
336 Elena Marchetti, ‘Access to Justice’, 13. 
337 Human Rights Law Centre and Change the Record Coalition, Over-looked and overrepresented, 47. 
338 See, eg, Doug Dick, ‘Circle sentencing of Aboriginal offenders: victims have a say’ (2004) 7(1) The Judicial 
Review 57.  
339 Elena Marchetti and Thalia Anthony, ‘Sentencing Indigenous Offenders’, 16, citing Boris Beranger, Don 
Weatherburn and Steve Moffatt, ‘Reducing Indigenous Contact with the Court System’ (Issue paper No. 54, 
NSW Bureau of Crime and Statistics, December 2010); Allan Borowski, ‘In Courtroom 7—The Children’s Koori 
Court at Work: Findings From an Evaluation’ (2011) 55(7) International Journal of Offender Therapy and 
Comparative Criminology 1110; Jacqueline Fitzgerald, ‘Does Circle Sentencing Reduce Aboriginal Offending?’ 
(Contemporary Issues in Crime and Justice No 115, NSW Bureau of Crime and Statistics, May 2008) 1-12. 
340 New South Wales Bar Association, ‘Walama Court Must Not Be Delayed’, 10 June 2020.  
341 ALRC, Pathways to Justice, 332 [10.48].  
342 Police Association of NSW and New South Wales Bar Association, ‘Bar Association and Police Association 
of NSW unite to support Indigenous sentencing court’ (Media Release, 24 June 2018) 
<https://inbrief.nswbar.asn.au/posts/bb24741e67431b27a08039cbb311bba3/attachment/JMR_24.6.18.pdf>. 
343 Michaela Whitbourn, ‘First Nations lawyers call for urgent action on Walama Court’, Sydney Morning 

Herald (online), 7 August 2020.  
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Cultural liaison officers and holistic servicing 

186. Aboriginal and Torres Strait Islander and cultural liaison officers or coordinators play 
an important role in assisting First Nations people with disability engage in court 
processes.344  

187. The Justice Project also highlighted the value of legal assistance services employing 
non-legal officers such as Aboriginal liaison officers in ‘bridge-building’ roles to gain 
the trust of disenfranchised communities.345 It recommended that Commonwealth, 
state and territory governments resource legal assistance services to employ non-
legal Aboriginal and Torres Strait Islander cultural liaison officers, to reach and build 
trust with clients who have high levels of legal need but are unlikely to seek help, and 
to resolve clients’ non-legal needs effectively. 

188. Liaison officers can also provide an important educational role within the police 
service, for example Aboriginal liaison officers can explain preferred culturally 
informed protocols to non-Aboriginal or Torres Strait Islander officers.346 Willis 
described the ‘heart’ of the role as ‘an effort to build bridges between two groups 
whose relations, historically and contemporaneously, have often been fractious and 
marked by power imbalance and distrust’.347 

189. As highlighted above, there is strong evidence and broad support for holistic, multi-
disciplinary service collaborations which seek to address clients’ legal and non-legal 
needs comprehensively and seamlessly. These are considered particularly effective 
for people experiencing cumulative and intersectional disadvantage.  

Justice reinvestment 

190. The justice reinvestment model that engages grassroots organisations and services 
in a collective effort to address offending in Indigenous communities is an example of 
a community-driven approach in action. The first major justice reinvestment project in 
Australia is the Maranguka Justice Reinvestment Project (the Project) in Bourke 
NSW, developed by Just Reinvest NSW in partnership with the Bourke Aboriginal 
community.348  

191. The Project is designed in light of pathways into the criminal justice system, and aims 
to disrupt cycles of offending and disadvantage for individuals and communities.349 It 
is a community-driven, culturally competent, place based model, and it is grounded in 
an evaluative, evidence-based framework. It is an approach that shifts the focus from 
an individual’s interactions with the justice system, to strengthening communities and 
recognising the integral role of non-justice system players in preventing crime and 
addressing disadvantage.350 

 
344 LCA, Justice Project (Courts and Tribunals, Final Report, August 2018) 63. 
345 LCA, Justice Project (Legal Services Chapter, Final Report, August 2018) 29.  
346 LCA, Justice Project (Broader Justice System Players Chapter, Final Report, August 2018) citing Mark 
Rigby, ‘Cultural awareness promotes better relationships between Indigenous Australians and police’ ABC 
News (online) 27 April 2016 <http://www.abc.net.au/news/2016-04-27/culturally-sensitive-policingbridging-
gap-indigenous-australia/7362124>; Putt, Community Policing in Australia, 42. 
347 LCA, Justice Project (Broader Justice System Players Chapter, Final Report, August 2018) quoting 
Mathew Willis, ‘Aboriginal liaison officers in community policing’ in Judy Putt (Ed), ‘Community Policing in 
Australia’ (Research and Public Policy Series No. 111, Australian Institute of Criminology, 2010), 42.  
348 LCA, Justice Project (Critical Support Services, Final Report, August 2018) 41 citing Just Reinvest NSW, 
Submission No 120 (13 October 2018). 
349 LCA, Justice Project (Critical Support Services, Final Report, August 2018) 45.  
350 Ibid.  
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192. The Impact Assessment of the Project demonstrated significant quantitative and 
qualitative justice-related improvements.351 According to the assessment, in 2017, 
there was a gross economic impact of $3.1 million. Two-thirds of this impact was relief 
on the justice system itself and a further third was a broader economic impact on the 
region. The assessment identified that if just half of the results achieved in 2017 were 
sustained, Bourke could deliver an additional economic impact of $7 million over the 
next five years.352 While they are early findings, other promising outcomes include a 
23 per cent reduction in police-recorded incidence of domestic violence and 
comparable drops in rates of reoffending; a 31 per cent increase in year 12 student 
retention rates and a 38 per cent reduction in charges across the top five juvenile 
offence categories; and a 14 per cent reduction in bail breaches and a 42 per cent 
reduction in days spent in custody.353 

193. The ALRC’s Pathways to Justice report recommended that Commonwealth, state and 
territory governments should support justice reinvestment trials initiated in partnership 
with Indigenous communities.354 The Law Council supports this recommendation of 
the ALRC and considers that the Australian Government, along with state and territory 
governments, should expand its support for piloting community-led justice 
reinvestment initiatives.  

194. Further, the ALRC’s Pathways to Justice report made recommendations that the 
Commonwealth, state and territory governments should provide support for the 
establishment of an independent justice reinvestment body. The Law Council 
supports this recommendation and considers that the Australian Government should 
allocate funding for the establishment a national, independent justice reinvestment 
body to provide expertise on these initiatives, and adequately fund community-led 
sites in each jurisdiction.355 

Throughcare 

195. For Aboriginal and Torres Strait Islander people, community-based, rather than 
prison-based re-integration programs are particularly effective in reducing recidivism 
rates.356  An example of an effective community-based program is NAAJA’s 2011 
‘Throughcare Project’, which NAAJA has described as follows:  

We provide intensive pre- and post-release rehabilitation and 
reintegration services for Aboriginal prisoners from the Darwin 
Correctional Centre and Don Dale Juvenile Detention Centre. The 
program provides strength-based case management and referral 
services for individual prisoners to assist them in accessing opportunities 
when they are released from prison or juvenile detention. This 
addresses an individual’s diverse transitional needs including 
rehabilitation, accommodation, employment, education, training, health, 
life skills, reconnection to family and community and social 
connectedness. We engage with Aboriginal prisoners and juvenile 

 
351 KPMG, Maranguka Justice Reinvestment Project – Impact Assessment (November 2018) 6 
<https://www.justreinvest.org.au/wp-content/uploads/2018/11/Maranguka-Justice-Reinvestment-Project-
KPMG-Impact-Assessment-FINAL-REPORT.pdf>. 
352 Ibid.  
353 Ibid.  
354 ALRC, Pathways to Justice,14. 
355 LCA, Justice Project (Critical Support Services, Final Report, August 2018) 46.  
356 Community re-integration programs reduced recidivism rates by 18 per cent compared to five to ten per 
cent for in-prison programs: Productivity Commission, Overcoming Indigenous Disadvantage 2016 (2016), 
11.29. 
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detainees in the 6 months prior to their release and continue to work with 
clients for the 6 months after their release from custody.357 

196. Evidence suggests throughcare programs are likely to be effective in addressing rates 
of reoffending among Aboriginal and Torres Strait Islander people if the programs 
‘incorporate Indigenous knowledge and personnel, are sustained, begin prior to 
release and incorporate on-the-job work experience with other forms of support, such 
as mentoring’.  The NAAJA Throughcare project incorporates each of these elements 
and has developed a significant track-record of success.   

197. A 2012 review of NAAJA’s programs, highlighted the ‘startling success’ of the 
Throughcare Project. During the six-month period 1 July 2011 to 31 December 2011, 
the Throughcare team worked with a total of 75 offenders.  It was reported in June 
2012 that of this group, only two had re-offended and one breached a condition of 
parole. This is in stark contrast to the re-offending rate in the Northern Territory at the 
time of the report.358  The success of NAAJA’s Throughcare Program was also 
recognised when it won an Australian Crime Violence and Prevention Award from the 
Australian Institute of Criminology in 2012.   

198. The ALRC has supported ‘the Aboriginal and Torres Strait Islander led development 
and delivery of throughcare to Aboriginal and Torres Strait Islander prisoners exiting 
the prison system as a means of lowering the likelihood of repeat offending in the 
community’.359 

Recommendations 

• Governments and First Nations communities should partner to ensure 
that the new Closing the Gap justice targets are more ambitiously 
framed, supported by policy and program frameworks which 
specifically address the needs of First Nations people with disability, 
backed by appropriate resourcing.  Consideration should also be given 
to reaching specific disability-related targets.   

• Informed and culturally competent responses developed and 
resourced throughout the criminal justice system should include:  

o supporting community controlled organisations to play a 
leading role in improving justice outcomes for First Nations 
peoples with disability; 

o strategies to enable better identification of disability amongst 
First Nations groups by justice and broader personnel;  

o access to disability support and mental health services at every 
stage of the criminal justice system, to underpin preventative, 
diversionary, and rehabilitative responses, including in RRR 
communities;  

 
357 North Australian Aboriginal Justice Agency, Review of the National Partnership Agreement on Legal 
Assistance Services Briefing Paper (7 June 2012) 16 <http://www.naaja.org.au/wp-
content/uploads/2014/05/Briefing-Paper-Allen-Consulting-FINAL-at-7-June-2012.pdf> 
358 Ibid 15.  
359 Australian Law Reform Commission, Pathways to Justice, 317.  
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o holistic approaches, including co-locating disability support 
workers with Aboriginal community-controlled legal services, 
and employing Aboriginal liaison officers; and 

o assessing the particular impacts of mandatory sentencing and 
stringent bail and parole laws on First Nations persons with 
disability, and pursuing reforms of such laws to avoid their 
disproportionate incarceration.  Access to culturally appropriate 
bail and parole accommodation and support programs should 
be prioritised.  

• All levels of government should support the establishment of an 
independent national justice reinvestment body to promote the 
reinvestment of resources from the criminal justice system to 
community-led, place-based initiatives. 

• State and territory governments should establish additional, and 
continue to support existing, specialist Indigenous sentencing courts.  
First Nations people and organisations should be involved in the 
design, establishment and evaluation of specialist Indigenous 
sentencing courts. 

• Throughcare models should be expanded to support the successful 
transition of First Nations persons out of the corrections and juvenile 
detainees systems, with a particular emphasis on the needs of 
persons with disability. 

Question 6B. A high proportion of young people in detention are 
First Nations people with disability or with an undiagnosed 
disability. How can they be better supported to access justice 
when they are in the system? What should be done to help them 
transition out of the criminal justice system? 

199. First Nations children and young people with disability are over-represented in the 
youth justice system. Baldry, McIntyre and McCausland have reported that Aboriginal 
people with disability were ‘forced into the criminal justice system early in life’ 
because of a range of factors, including lack of community support, lack of culturally 
safe and responsive services and disengagement from the education system.’360  

200. With respect to children and young people in detention, the 2015 Young People in 
Custody Health Report found that compared ‘to young people in the community, 
young people in custody have poorer physical and mental health, high rates of 
trauma, abuse and neglect, and are more likely to have a history of alcohol and illicit 
drug use and dependence’.361  55 per cent of survey participants were Aboriginal 
young people.  

201. More recently, Telethon Kids Institute conducted a prevalence study with respect to 
FASD among youth detainees at Banksia Hill Detention Centre in Western 

 
360 LCA, Justice Project (Critical Support Services, Final Report, August 2018) 32 quoting Eileen Baldry, 
Elizabeth McEntyre and Ruth McCausland, ‘Why Aboriginal people with disabilities crowd Australia’s prisons’, 
The Conversation, 2 November 2015 <https://theconversation.com/why-aboriginal-peoplewith-disabilities-
crowd-australias-prisons-48166 >. 
361 LCA, Justice Project (People with Disability, Final Report, August 2018) 19 citing Justice Health and 
Forensic Mental Health Network and Juvenile Justice NSW, Young People in Custody Health Survey, 99. 
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Australia.362 74 per cent of participants were Aboriginal. The study revealed 
unprecedented levels of severe neurodevelopmental impairment amongst sentenced 
youth, with: 

• 89 per cent or nine out of ten incarcerated young people having at least one 
form of severe neurodevelopmental impairment;  

• two thirds have at least three forms of severe neurodevelopmental impairment; 

• 23 per cent have five or more forms of severe neurodevelopmental impairment; 

• 36 per cent have FASD; and  

• 25 per cent have an intellectual disability.363   

202. These types of impairments cause ‘problems with executive function, such as not 
being able to relate cause and effect or to plan, and problems with memory, cognition, 
motor skills, attention, social skills and adaptive behaviour’.364   

203. Bower stated the rate of neurodevelopmental impairment was ‘amongst the highest 
reported rate of neuro-disability amongst sentenced youth in the world’ and the rate of 
FASD ‘was the highest known prevalence of FASD in a custodial/corrective setting 
worldwide, and almost double the previous highest Australian estimate in a non-
custodial setting’.365  With respect to FASD, Bower et al suggested that the 
prevalence of 36 per cent may be an underestimate for several reasons, including 
limitations in available assessments, such as the inability to properly test adaptive 
functioning in a detention setting.366  According to the study, the fact that most young 
people were previously undiagnosed,367 despite multiple contact with government and 
other agencies, including health, education and child protection services, reveals 
‘missed opportunities for earlier diagnosis and intervention, which may have 
prevented or mitigated their involvement with justice services – and more importantly 
may have permitted alternative community care with targeted health and educational 
interventions and rehabilitation’.368 

204. To address this, a Guide to the Diagnosis of FASD, containing a diagnostic instrument 
for FASD, was released in 2016.369 A 2016 Senate Inquiry into Aboriginal and Torres 
Strait Islander Experience of Law Enforcement and Justice Services recommended 
that the Department of Health prepare a communication plan for those working in 
areas such as the criminal justice field, to accompany the release of this Diagnostic 
Tool.370 To this end, in 2018 the Department of Health released a National FASD 

 
362 Ibid 20 citing Telethon Kids Institute, ‘Nine out of ten young people in detention found to have severe 
neuro-disability’ (Media Release, 13 February 2018) <https://www.telethonkids.org.au/news--events/news-
and-events-nav/2018/february/young-people-in-detention-neuro-disability>. 
363 Ibid.  
364 Ibid citing Carol Bower, quoted in Telethon Kids Institute, ‘Nine out of ten young people in detention found 
to have severe neuro-disability’ (Media Release, 13 February 2018). 
365 Ibid.  
366 Ibid citing Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 7. 
367 Of the 36 young people who had FASD, only two young people were formally diagnosed with FASD prior to 
entering detention.  See Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 6. 
368 Ibid citing Telethon Kids Institute, ‘Nine out of ten young people in detention found to have severe neuro-
disability’. See also Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 8.  
369 ALRC, Pathways to Justice [2.45] citing C Bower and EJ Elliot, ‘Australian Guide to the Diagnosis of Fetal 
Alcohol Spectrum Disorder (FASD): Report to the Australian Government Department of Health’ (Telethon 
Kids Institute and University of Sydney, 2016). 
370 Ibid citing Senate Finance and Public Administration References Committee, Parliament of Australia, 
Aboriginal and Torres Strait Islander Experience of Law Enforcement and Justice Services (2016) rec 4.  
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Strategy. 371 The Law Council supports implementation of the Strategy, in particular its 
priority objective ‘work with the criminal justice system to implement therapeutic 
justice interventions’. As outlined in the strategy, activities that could contribute to this 
objective include providing FASD education and training to staff in the criminal justice 
system, and ensuring individuals suspected of developmental or cognitive impairment 
have access to appropriate case management through the involvement of 
community-controlled processes ‘on-country’.372   

205. It is important that full funding is made available to ensure that all First Nations people 
(especially children and young people) are given access to FASD and 
intergenerational and early childhood trauma diagnosis.  Work also needs to be done 
to determine whether the extent of neuro-cognitive impact from FASD and/or trauma 
is sufficient to impact on culpability in the criminal justice system. 

206. Research also suggests that many First Nations children in detention have hearing 
and language impairments that are not diagnosed and their behaviour is 
misinterpreted as non-compliance, rudeness, defiance or indifference.373 Research 
indicates that First Nations children (aged 0-14 years) are three times more likely to 
live with hearing impairments than the rest of the population.374 

207. Speech Pathology Australia also emphasised the bidirectional relationship between 
undiagnosed communication problems in children and involvement with the juvenile 
justice system.  It submitted to the Justice Project that:  

There is evidence to indicate that young offenders are often 
misdiagnosed as having a behavioural problem or conduct disorder 
when in fact they have an undiagnosed and untreated speech, language 
or communication disorder.  As well as evidence of high rates of 
underlying communication difficulties in custodial settings, there is also 
evidence of a correlation between the seriousness of offences and 
language problems.  Those with poorer language competence are more 
likely to commit crimes that are more violent.375 

208. There is also a high prevalence of trauma amongst young people in detention. The 
NT Royal Commission concluded that the high numbers of Aboriginal children and 
young people in out-of-home care and juvenile detention is a consequence of the 
‘continued impact of intergenerational trauma on Aboriginal people within the 
Northern Territory’.376  The Commission explained:  

Aboriginal people have experienced trauma stemming from the results of 
colonisation and the loss of culture and land, as well as government 
policies such as the forced removal of children.  This trauma has had a 

 
371 Australian Department of Health, National Fetal Alcohol Spectrum Disorder (FASD) Strategic Action Plan 
2018–2028 (11 November 2018) < https://www.health.gov.au/resources/publications/national-fetal-alcohol-
spectrum-disorder-fasd-strategic-action-plan-2018-2028>. 
372 Ibid 32.  
373 LCA, Council of Attorneys-General – Age of Criminal Responsibility Working Group Review, Submission to 
the Age of Criminal Responsibility Working Group (2 March 2020) 
<https://www.lawcouncil.asn.au/docs/75d8d90e-385c-ea11-9404-005056be13b5/3772%20-
%20CAG%20Review%20of%20age%20of%20criminal%20responsibility.pdf> citing Chris Cunneen, 
‘Arguments for Raising the Minimum Age of Criminal Responsibility, Research Report’ (Research Report, 
Comparative Youth Penality Project UNSW, 2017) <http://cypp.unsw.edu.au/node/146>. 
374 AIHW, Chapter 6.4 – Ear health and hearing loss among Indigenous children’, Australia’s Health 2018 < 
https://www.aihw.gov.au/getmedia/12c11184-0c0a-43ad-8386-975c42c38105/aihw-aus-221-chapter-6-
4.pdf.aspx>.  
375 LCA, Justice Project (Children and Young People, Final Report, August 2018) 22 citing Speech Pathology 
Australia, Submission No 34. 
376 Ibid quoting Northern Territory, Royal Commission: Interim Report, 35. 
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negative impact on cultural identity, which consequently has reduced the 
capacity of Aboriginal people to participate fully in their own lives and 
community.377 

209. The NT Royal Commission also heard concerns from Aboriginal communities ‘about 
the lack of involvement they have with the child protection system, as well as the 
importance of developing local and culturally-appropriate initiatives that protect 
Aboriginal children’.378  

210. The ALRC has acknowledged ‘the high rate of removal of Aboriginal and Torres Strait 
Islander children into out-of-home care and the recognised links between out-of-home 
care, juvenile justice and adult incarceration’.379  It reported that ‘the links between 
these systems is so strong that child removal into out-of-home care and juvenile 
detention could be considered as key drivers of adult incarceration’.380 Although the 
Law Council acknowledges that child protection may be necessary in some instances, 
separation from family resulting from detention can be extremely harmful to children’s 
health and development. Wherever possible, it is best for children to remain in their 
communities.381 

211. In order to advance an approach that addresses causes rather than symptoms, 
culturally-appropriate social services and prioritise programs should be resourced that 
reduce the likelihood of entry into the justice system, including education programs, 
drug and alcohol rehabilitation programs, health, mental health, disability, family 
support, family violence and housing services. 

212. At the same time, a focus on successful exit strategies is needed to prevent people 
from cycling through the criminal justice system. A range of critical support and wrap 
around services are required, ideally delivered by Aboriginal community-controlled 
organisations.   

213. The Law Council notes that the recent adoption of national justice targets, as well as 
targets to eliminate the over-representation of First Nations’ children in out-of-home 
care as part of the National Agreement.382 The adoption of targets in these areas are 
overdue and welcome. The Law Council notes that the responsibility for the justice 
targets, in practical terms, will fall mainly on the state and territory governments, and 
encourages all such governments to be ambitious in their reforms and to develop 
their implementation plans in partnership with Aboriginal communities and 
community-controlled organisations.383  As discussed, these should specifically 
address addressing the needs of children with disability in out-of-home care and the 
juvenile justice system. 

214.  As part of the discussion of children with disability in detention, it is important to 
highlight that the minimum age of criminal responsibility in all Australian jurisdictions 

 
377 Ibid.  
378 Ibid 51 citing Northern Territory, Royal Commission into the Protection and Detention of Children in the 
Northern Territory, Issues Paper – Child Protection (2017) 5. 
379 Ibid 55 citing ALRC, Pathways to Justice, 485.  
380 Ibid. 
381 See LCA and Australian Medical Association, ‘Minimum Age of Criminal Responsibility’ (Policy Statement) 
<https://www.lawcouncil.asn.au/docs/7b6b5121-5220-ea11-9403-
005056be13b5/AMA%20and%20LCA%20Policy%20Statement%20on%20Minimum%20Age%20of%20Crimin
al%20Responsibility.pdf>.  
382 LCA, ‘Justice targets are just a wish list’ (Media release, 31 July 2020) 
<https://www.lawcouncil.asn.au/media/media-releases/justice-targets-are-just-a-wish-list>. 
383 Ibid.  
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is 10 years old.384 This low minimum age of criminal responsibility disproportionately 
impacts First Nations’ children who, in 2018, were 21 times as likely as non-
Indigenous young people to be in detention on an average night.385    

215. All levels of government should increase the minimum age of criminal responsibility to 
at least 14 years old in all Australian jurisdictions.386 A key concern is that a low 
minimum age of criminal responsibility fosters a criminal justice system response to a 
child, including a child with severe levels of trauma, difficulties hearing or 
communicating, cognitive impairment or another disability.  Government levers must 
instead prompt policies and programs that address the underlying causes of offending 
behaviour through health, education, disability and support systems.   

216. Where First Nations young people with disability are above the minimum age, the role 
of therapeutic, rehabilitative Aboriginal sentencing courts is again relevant.  A relevant 
example is the NSW Youth Koori Court, where prior to sentencing, the offender 
participates in a Youth Koori Court Conference where an Action and Support Plan is 
developed to set out ways for the offender to improve cultural connections; stay at 
school or find employment; maintain secure accommodation; and deal with any 
health, drug or alcohol issues.387  This plan is then approved by the Magistrate.  
Sentencing is deferred for six months to allow the offender to complete the plan and 
demonstrate rehabilitation.   

217. During the Justice Project, NATSILS placed particular value on the support provided 
by the First Peoples Disability Network (FPDN) to young Aboriginal people with 
disability who appear before the NSW Youth Koori Court.388 This includes counselling 
and mentoring and is provided by other young Aboriginal people with disability 
employed by FPDN.  NATSILS has noted that many young Aboriginal people with 
disability who appear before the Youth Koori Court have multiple impairments, ‘have 
experienced significant trauma and most likely subject to violence and abuse prior to 
their coming in contact with the justice system’.389 

218. The evaluation of the NSW Youth Koori Court by Williams et al ‘determined the model 
to be an effective and culturally appropriate means of addressing the underlying 
issues that lead many Aboriginal and Torres Strait Islander young people to appear 
before the criminal justice system’.390  The evaluation found that overall, participants 
made ‘considerable progress towards the goals set down in Action and Support 
plans’.391  These included participant progress in addressing drug or alcohol issues, 

 
384 Children aged between 10 and 14 are subject to a legal presumption know as doli inca-pax, which presumes that they 

are incapable of the requisite intent to commit a criminal act. This presumption can be disproved or rebutted in court by 
leading evidence to show that a child knew his or her actions were morally wrong. 
385 AIHW, Youth Detention Population in Australia 2019 (Bulletin 148, February 2020) 2. 
386 LCA and Australian Medical Association, ‘Minimum Age of Criminal Responsibility’ (Policy Statement) 
<https://www.lawcouncil.asn.au/docs/7b6b5121-5220-ea11-9403-
005056be13b5/AMA%20and%20LCA%20Policy%20Statement%20on%20Minimum%20Age%20of%20Crimin
al%20Responsibility.pdf>. 
387 NSW Department of Justice, ‘NSW Trials Youth Koori Court’ (Media Release, 24 November 2014) 
<http://www.justice.nsw.gov.au/Pages/media-news/news/2014/NSW-Trials-Youth-Koori-Court-.aspx>. 
388 Ibid citing National Aboriginal and Torres Strait Islander Legal Services, Submission No 109 to Australian 
Law Reform Commission, Inquiry into the Incarceration Rates of Aboriginal and Torres Strait Islander Peoples, 
September 2017, 59; Email from National Aboriginal and Torres Strait Islander Legal Services to LCA, 11 May 
2018. 
389 Ibid.  
390 Western Sydney University, ‘Report: Koori Court effective for young offenders’ (Media Release, 7 May 
2018) 
<https://www.westernsydney.edu.au/newscentre/news_centre/more_news_stories/report_koori_court_effectiv
e_for_young_offenders>. 
391 Melissa Williams et al, Youth Koori Court: Review of Parramatta Pilot Project (2018) 13. 
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resuming schooling, beginning an apprenticeship, and securing or searching for 
jobs.392   

219. Given the small sample size and the ‘waiting period required to get statistically 
significant results’ to measure recidivism rates, the evaluation could only make 
tentative conclusions about criminal justice outcomes.393  However, it found that the 
number of days a young person spent in custody during their Youth Koori Court 
period compared to the equivalent period beforehand was less.  It also found that the 
number of times the young person entered custody was less during their period in 
Youth Koori Court than it was before they entered Youth Koori Court.394  Williams et al 
concluded that these statistics indicated that: 

participating in the Youth Koori Court reduces re-offending, specifically 
the more serious forms of offending that result in detention. … Fewer 
young people were locked up in youth detention as a result of the Youth 
Koori Court than would have otherwise been the case.  Days in custody 
were reduced, diminishing risk of harm to the young people through 
incarceration.  Even when the young people did spend time in detention 
during their Youth Koori Court journey, they knew they had a support 
team monitoring their welfare.395 

220. However, the NSW Youth Koori Court currently operates in only two urban locations: 
Parramatta and Surry Hills.  As noted above, this is concerning given that young 
people aged between 10-17 years from ‘remote’ areas are around six times as likely 
to be under youth justice supervision as those from ‘major cities’.396 First Nations 
young people with disability in remote areas may be experiencing worse outcomes 
under the criminal justice system in part due to a lack of culturally appropriate 
sentencing processes and underlying services.  Meanwhile, some jurisdictions, eg 
Western Australia, have no Youth Koori-equivalent Court at all.   

221. Diversionary programs that are culturally responsive and community-led can be 
effective for young Aboriginal and Torres Strait Islander people.  Many First Nations 
offenders begin their contact with the criminal justice system at a young age, and 
diversion may reduce the likelihood of juvenile offenders being imprisoned as 
adults.397  During the Justice Project, NATSILS cited the Aboriginal Legal Service of 
Western Australia’s Youth Engagement Program as a positive example of 
collaborative service delivery and diversion, stating that the Program: 

… employs three Aboriginal diversion officers who currently work with 51 
young people who are appearing in the Perth Children’s Court. 
Participants are usually referred to the program by their ALSWA lawyer. 
Support provided by the Aboriginal diversion officers includes 
accommodation assistance; referrals to programs (eg, drug and alcohol 
rehabilitation programs, educational and training programs, recreational 
programs); transport assistance; reminders for court and other 
appointments; mentoring and encouragement; and liaison and advocacy 
with various government and non-government agencies. The diversion 

 
392 Ibid 12-13. 
393 Ibid 17. 
394 Ibid. 
395 Ibid 18. 
396 LCA, Justice Project (Rural, Regional and Remote (RRR) Australians Chapter, Final Report, August 2018) 
49 citing AIHW, Youth justice in Australia 2018-19 (2020) 10.  
397 Don Weatherburn, Arresting Incarceration: Pathways Out of Indigenous Imprisonment (Aboriginal Studies 
Press, 2014) 113. 
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officers work onsite at the Perth Children’s Court as well as conducting 
extensive outreach services.398 

222. Another positive example raised was the Tiwi Islands Youth Development and 
Diversion Unit, which provides a 12-week diversion program engaging Tiwi young 
people in prevention activities which recognise social and cultural authority and 
values. Community members play an important role in its design and implementation.  
In its evaluation, the Australian Institute of Criminology found the program to be 
effective in reducing adverse contact between Tiwi young people and the criminal 
justice system.  It also reconnected young people to cultural norms, and directly 
addressed factors contributing to offending behaviour, such as substance misuse, 
boredom and disengagement from work or education.399 

223. A further preventative example is the Bourke Justice Reinvestment trial.  As 
discussed, this has included promising early findings, including for young people, 
such as a 31 per cent increase in year 12 student retention rates and a 38 per cent 
reduction in charges across the top five juvenile offence categories.400 

224. With respect to exit strategies, the critical importance of ensuring appropriate 
rehabilitation, disability and mental health services in juvenile detention centres is 
underlined by the Telethon Kids Banksia Hill research already highlighted, including to 
address undiagnosed needs.  Successful throughcare models are also discussed 
above, including for First Nations persons exiting juvenile detention.  Redfern’s Clean 
Slate without Prejudice Program is another throughcare program considered to 
exemplify ‘what works’ by the National Children’s Commissioner.401  This is a 
community based re-integration effort run by an Aboriginal and Torres Strait Islander 
organisation in collaboration with police. It is a boxing program which connects 
Aboriginal and Torres Strait Islander young offenders who are approaching release to 
Aboriginal and Torres Strait Islander mentors who assist with accommodation, 
employment and education or training.  Good relationships with management and 
staff of the Long Bay Correctional Centre, local housing bodies and the local 
communities has enabled the program to support some Aboriginal and Torres Strait 
Islander ex-prisoners into accommodation, employment and stability.  The program is 
considered to have contributed to a drop in the Redfern crime rate.402 

225. The Law Council recognises that the programs discussed above are not all disability-
specific in their focus.  However, given that research suggests that a very high 
proportion of First Nations youth offenders experience disability overall, it is probable 
that many of the young people they work with fall within this category.  Given their 
expertise, the views of such providers, and organisations such as SNAICC and the 

 
398 National Aboriginal and Torres Strait Islander Legal Services, Submission No 121. 
399 Productivity Commission, Overcoming Indigenous Disadvantage, 11.23, citing Daryl Higgins and Kristen 
Davis, ‘Law and Justice: Prevention and Early Intervention Programs for Indigenous Youth’ (Resource Sheet 
No 34, Closing the Gap Clearinghouse, 2014); Jaqueline Stewart et al, Australian Institute of Criminology, 
Indigenous Youth Justice Programs Evaluation (2014).  Other positive examples of youth diversionary 
programs include the Youth Diversion Pilot Program at the Victorian Children’s Court: Children’s Court of 
Victoria, Youth Diversion Pilot Program (26 July 2018) <http://www.childrenscourt.vic.gov.au/youth-diversion-
pilot-program>; Jesuit Social Services, ‘Youth diversion helps young people avoid lifetime involvement with 
the justice system ’ (Media Release, 26 April 2016) <https://jss.org.au/youth-diversion-helps-young-people-
avoid-lifetime-involvement-with-the-justice-system/>.    
400 Ibid.  
401 Consultation, 25/08/2017, Canberra (National Children’s Commissioner). 
402 Australian Human Rights Commission, ‘Value of Justice Reinvestment Approach’ Further Information to the 
Legal and Constitutional Affairs Committee (4 June 2013), 5 citing NSW Bureau of Crime Statistics and 
Research: Between 2008 and 2009, the percentage of robbery offences committed by Aboriginal and Torres 
Strait Islander youth dropped by 80 per cent. In 2010 and 2011, the percentage of robberies committed by 
Aboriginal offenders was 41 per cent and 44 per cent compared to 65 per cent in 2008. 
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First Peoples Disability Network, should be sought to further inform the Royal 
Commission on responding effectively to the needs of this group. 

Recommendation 

• Policy and program responses to First Nations children and young 
people with disability who are (or at risk of) entering the criminal 
justice system should be First-Nations led, culturally competent, 
disability and trauma-informed.  Emphasis should be given to: 

o specifically addressing the needs of children with disability in 
the Closing the Gap juvenile justice and out-of-home care 
targets;  

o raising the minimum age of criminal responsibility to at least 14 
years old in all Australian jurisdictions; 

o Increased early identification of disability, including mental 
health and other frequently undiagnosed conditions, and 
referral to holistic support programs, particularly in RRR areas; 

o expanding therapeutic, rehabilitative Aboriginal youth 
sentencing courts working with First Nations disability services; 

o expanding Aboriginal community-controlled youth engagement 
and diversion models; 

o Increasing justice reinvestment trials; 

o expanding rehabilitation, disability and mental health services in 
juvenile detention centres, including to address undiagnosed 
needs; and 

o expanding successful throughcare models for children and 
young people. 

Question 8B: What is being done or should be done to encourage 
effective investigation and reporting of violence, abuse, neglect 
or exploitation in the criminal justice system when it occurs? 

226. On 21 December 2017, Australia ratified the OPCAT.403 OPCAT is designed to 
strengthen the protection of persons deprived of their liberty against torture and other 
cruel, inhuman or degrading treatment or punishment. It requires the Australian 
Government to establish a system of regular visits, to be undertaken by independent 
international and national bodies, to all places of detention in Australia.  

227. This development is particularly relevant to people with disability who are vastly over-
represented in all places of detention in Australia, including police watch houses, 
corrections centres, mental health facilities and juvenile detention centres, and are 
frequently particularly vulnerable to abuse or mistreatment during their period of 
detention.  

 
403 OPCAT, opened for signature 4 February 2003, 2375 UNTS 237 (entered into force 22 June 2006). 
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228. However, there are concerns about its implementation, including that the Australian 
Government does not intend to enshrine the full National Preventative Mechanism 
(NPM) model in primary legislation, with regulations made to date insufficient, and 
that resources provided to implement the NPM are also insufficient.404  

229. The Australian Government has also indicated that intends to initially limit the scope 
of the NPM’s work to ‘primary places of detention’.405 For example, facilities where 
people are held for less than 24 hours at police stations and in transport, despite the 
risks of torture and ill-treatment being at their highest during this initial period of 
detention, are not included.406 However, Article 4 of OPCAT defines places of 
detention more broadly as those places ‘where persons are or may be deprived of 
their liberty’. The Subcommittee for the Prevention of Torture, the international 
monitoring body established under OPCAT has adopted a broad reading of Article 
4.407 

230. In accordance with international standards, Australia’s NPM should assume 
responsibility for inspecting places where people with disability may be detained such 
as schools, hospitals, rehabilitation facilities, out-of-home care and mental health 
units to ensure additional transparency and oversight for people with disability who 
may be victims of crime.  

231. The AHRC has noted the importance of recognising, within the OPCAT 
implementation process, the needs of people with disability. It recommends that the 
Australian Government adopt national principles regarding minimum conditions of 
detention to protect the human rights of detainees that deal specifically with the 
protection of specific groups of detainees such as people with disability.408 These 
principles should be informed by international human rights law, including the 
CRPD.409  

Recommendation 

• The Australian Government, working with state and territory 
governments, should act quickly to implement OPCAT, and including 
through:  

o developing compliance frameworks with clear accountability 
and transparency mechanisms;  

 
404 Australia OPCAT Network, Submission on the Implementation of OPCAT in Australia to the Subcommittee 
on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT) and the 
United Nations Working Group on Arbitrary Detention (WGAD) (January 2020) 27.  
405 Ibid 19. ‘Primary places of detention’ include adult prisons, juvenile detention facilities (excluding residential 
secure facilities), police lock-up or police station cells (where people are held for equal to, or greater than, 24 
hours), closed facilities where people are involuntarily detained by law for mental health assessment or 
treatment (where people are held for equal to, or greater than, 24 hours), closed forensic disability facilities or 
units where people may be involuntarily detained by law for care (where people are held for equal to, or 
greater than, 24 hours), immigration detention centres (but this does not include all places where non-citizens 
are deprived of their liberty in immigration contexts), and military detention facilities. 
406 Ibid 21, citing Richard Carver and Lisa Handley, ‘Does Torture Prevention Work?’ (July 2016) Liverpool 
University Press, 2.  
407 Sixth annual report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, UN Doc. CAT/C/50/2 (23 April 2013) [67] (the phrase includes ‘civil and military 
prisons, police stations, pretrial detention centres, psychiatric institutions and mental health centres, migrant 
detention centres, juvenile detention centres and social care institutions’). 
408 AHRC, ‘OPCAT: Final Paper in the OPCAT Consultation’ (29 June 2020) recommendation 13 < 
https://humanrights.gov.au/our-work/rights-and-freedoms/projects/opcat-optional-protocol-convention-against-
torture>.  
409 Ibid 50.  

https://humanrights.gov.au/our-work/rights-and-freedoms/projects/opcat-optional-protocol-convention-against-torture
https://humanrights.gov.au/our-work/rights-and-freedoms/projects/opcat-optional-protocol-convention-against-torture
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o documenting core elements of OPCAT implementation in 
legislation or, at minimum, in a formal agreement.  As 
recommended by the AHRC, these should include minimum 
conditions of detention to protect the rights of specific groups 
of detainees including people with disability;  

o adopting an expansive interpretation of the definition of ‘places 
of detention’, given the unique opportunity to develop a 
systematic and cohesive oversight system across both private 
and public institutions where people are subjected to the care or 
authority of others;   

o ensuring adequate resourcing; and  

o improving links and communication with civil society 
representatives, particularly with respect to diverse groups of 
people with disability, as part of this process. 

Question 9: What else should we know? Have we missed 
anything? 

Disability Justice Plans   

232. Where they have not done so, the Law Council considers that Commonwealth, state 
and territory governments should implement Disability Justice Plans to champion 
cultural change and practical improvements with respect to disability across the 
justice system.410 People with disability and other relevant lived experience should be 
involved in the development and implementation of any Disability Justice Plan.411 

233. In 2014, the South Australian Government launched its Disability Justice Plan to 
‘make the criminal justice system more accessible and responsive to the needs of 
people with disability’.412  It includes a range of overarching objectives, including: 

• upholding, protecting and promoting the rights of people with disability; 

• supporting vulnerable victims and witnesses in the giving of evidence;  

• support for people with disability accused or convicted of a crime; and 

• continuous monitoring and improvement of performance.413 

234. Specific priorities sit underneath these objectives.414 Priority actions implemented 
under the Justice Plan include amendments to the Evidence Act 1929 (SA) to 
establish a Communication Partner Scheme for people with complex communication 
needs, as well as reforms to enable evidence to be taken from witnesses with 
cognitive impairment or intellectual disability, in a manner which will, in the court’s 
opinion, minimise the witness’ embarrassment or distress.415   

 
410 LCA, Justice Project (People with Disability, Final Report, August 2018) 85. 
411 Ibid.  
412 Attorney-General’s Department (South Australia), Disability Justice Plan, Government of South Australia  
<https://www.agd.sa.gov.au/projects-and-consultations/disability-justice-plan>. 
413 Ibid. 
414 Ibid. 
415 Statutes Amendment (Vulnerable Witnesses) Act 2015 (SA).  

https://www.agd.sa.gov.au/projects-and-consultations/disability-justice-plan


 
 

The Criminal Justice System – Issues Paper Page 74 

235. The Senate Community Affairs References Committee has recognised the Justice 
Plan as an excellent step towards ensuring people with disability are able to engage 
more effectively with the criminal justice system and has recommended that such 
reforms should be considered nationally.416 

236. Similarly, the Tasmanian Government released its Disability Justice Plan for 2017-
2020417 in December 2017. This plan aims to develop a justice system in Tasmania 
that is responsive to the needs of people with disability and provides equality before 
the law and equal access to justice. It includes measures to: 

• ensure that services are disability ready and responsive; 

• prevent and respond to violence, abuse and neglect; 

• respond to the needs of people with disability who are at risk of experiencing 
family violence; 

• safeguard the rights of people with disability to make decisions that affect their 
lives; 

• provide access to advocacy and communication support; 

• develop disability-responsive legal services, police practices, prosecution 
services, youth justice services and corrections services; 

• adopt disability-responsive court processes; 

• promote the rehabilitation and reintegration of offenders with disability; 

• safeguard the rights of forensic mental health patients; and  

• continuously monitor and improve performance.418 

237. More recently, in August 2019, the Australian Capital Territory Government launched 
the Disability Justice Strategy for 2019 - 2029.419 A series of action plans sit under the 
Disability Justice Strategy which describe the commitments and engagements made 
by agencies across the Territory to move towards equality before the law for people 
with disability. The first round of actions to be delivered under the Disability Justice 
Strategy include: 

• developing accessible information to ensure people with disability are able to 
understand their rights, access information and better understand the justice 
system; and 

• introducing a supported decision making program as an alternative to 
substitute decision making.420  

 
416 Senate Community Affairs References Committee, Violence, abuse and neglect against people with 
disability in institutional and residential settings, August 2015, 164. 
417 Department of Justice (Tasmanian) Disability Justice Plan 2017-2020 (2017) 
<http://www.justice.tas.gov.au/news_and_events/disability-justice-plan>.  
418 Ibid.  
419 Community Services (Australian Capital Territory), Disability Justice Strategy 2019-2029 (9 August 2019) < 
https://www.communityservices.act.gov.au/disability_act/disability-justice-strategy>. 
420 ACT Government, First Action Plan 2019-2023 < 
https://www.communityservices.act.gov.au/disability_act/disability-justice-strategy/first-action-plan-2019-
2023>. 

http://www.justice.tas.gov.au/news_and_events/disability-justice-plan
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238. The Law Council considers that such Disability Justice Strategies should be more 
widely adopted across Australian jurisdictions, having regard to emerging lessons 
from those adopted so far. These should address the specific roles of all bodies 
relevant to the broader criminal justice system, including the police, courts, 
corrections, juvenile detention, legal services, and public prosecutions, and include 
preventative, early identification, referral, diversion and rehabilitative responses.   

Recommendation 

• Disability Justice Strategies should be more widely adopted across 
Australian jurisdictions, building on the examples of South Australia, 
Tasmania and the Australian Capital Territory models. These should 
address the roles of all working parts of the criminal justice system, 
including the police, courts, corrections, juvenile detention, legal 
services, and public prosecutions.  They should include preventative, 
early identification, referral, diversion and rehabilitative responses.    

Unfitness to plead laws 

239. Unfitness to stand trial laws in all Australian jurisdictions aim to provide an alternative 
mechanism for an accused person who is not capable of  understanding the court 
process or meaningfully participating in their defence case.  

240. While unfitness to stand trial laws are intended to ‘protect accused persons with 
disabilities, offer a mechanism to test the prosecution, and divert individuals to 
relevant treatment’,421 in practice, the laws can lead to highly detrimental outcomes 
for people with disability who are assessed as unfit to stand trial, including: 

• protracted or indefinite detention in prison or secure hospital facilities for a 
period that exceeds the length and/or gravity of the potential sentence if a 
finding of unfitness had not been made;422  

• unnecessary detention in custodial settings because of a lack of suitable 
alternative accommodation and limited community support services; 

• detention in higher levels of security than clinically indicated in correctional 
centres that are ill-equipped to meet the needs of persons with disability; 

• pleading guilty without cause to avoid the risk of indefinite detention;423 

• exacerbated social exclusion and disadvantage;424 and 

 
421 LCA, Justice Project (People with Disability, Final Report, August 2018) 69 quoting Piers Gooding et al, 
‘Unfitness to stand trial and the indefinite detention of persons with cognitive disabilities in Australia’, 817. 
422 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 15; Australian Law Reform Commission, Pathways to Justice, 340; Queensland Advocacy 
Incorporated, Submission No 43; National Aboriginal and Torres Strait Islander Legal Services, Submission to 
the Australian Law Reform Commission, 56; Email from National Aboriginal and Torres Strait Islander Legal 
Services to Law Council of Australia, 11 May 2018. 
423 Australian Law Reform Commission, Pathways to Justice, 340; Chief Justice Wayne Martin, quoted in 
‘Urgent need for law change’. 
424 Australian Law Reform Commission, Equality, Capacity and Disability, 196; Queensland Advocacy 
Incorporated, Submission No 43. 
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• unequal access to justice and denial of human rights, including ‘the rights to a 
fair trial, liberty, legal capacity and equal recognition before the law’.425 

241. In some cases, people found unfit to stand trial may face protracted, indefinite, 
periods of detention at higher levels of security than is necessary.  Gooding et al 
emphasised that Aboriginal and Torres Strait Islander peoples with cognitive 
impairment ‘appear to face particular disadvantage in this area of criminal law’, as 
evidenced in cases such as that of Marlon Noble.426  Due to the severity of these 
consequences, unfitness to stand trial laws may violate fundamental human rights 
under the CRPD. 

242. Accordingly, Australia’s unfitness to stand trial laws has been subject to criticism and 
numerous law reform bodies have recommended reform.427   

243. The Law Council has previously expressed support for an individual assessment of 
the necessity of detention for each person, taking into consideration their individual 
circumstances, to avoid detention being arbitrary.  Further, laws should provide for 
limits on the period of detention that can be imposed, regular and independent period 
review of detention orders, access to judicial review of decisions, and alternative, 
non-custodial accommodation – which at present, is severely lacking. 

244. Detention solely due to unfitness to be tried is unacceptable and contrary to Article 
9.3 of the ICCPR428.  Unfitness to plead and the defence of mental illness, although 
sometimes co-existing, are separate and distinct concepts.  All jurisdictions should 
provide for a mechanism of determining charges against accused persons who are 
unfit in a manner which can determine guilt and the separate question of any defence 
of mental illness.  Members of the Law Council’s National Criminal Law Committee 
have suggested that the Mental Health (Forensic Provisions) Act 1990 (NSW) 
provides a model which accommodates these different concepts in a balanced and 
appropriate manner.  This scheme provides for only temporary detention, analogous 
to remand, where a person is not fit to stand trial.  It provides a mechanism – special 
hearings – for determining responsibility for the alleged crime and for orders 
analogous to determinate sentences - limiting terms – where the person has been 
found to have committed an offence and has not been found not guilty by reason of 
mental illness.  Legislation similar to the New South Wales model should be adopted 
in other jurisdictions, including in the federal criminal jurisdiction under  the Crimes 
Act 1914 (Cth), which presently permits detention (in some cases indefinite) merely 
as a result of a finding that a person is unfit to plead without any finding that the 
person has in fact committed an offence.429 

 
425 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 9; Queensland Advocacy Incorporated, Submission No 43. 
426 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 816.  See also Australian Law Reform Commission, Pathways to Justice, 337. 
427 Ibid 74 citing Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with 
Cognitive Disabilities, 16. 
428 International Covenant on Civil and Political Rights, article 9.3 provides:  Anyone arrested or detained on a 
criminal charge shall be brought promptly before a judge or other officer authorised by law to exercise judicial 
power and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that 
persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for 
trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement. 
429 Note:  an acquittal on the grounds of mental illness necessarily involves a finding that the accused had 
engaged in the conduct constituting the offence but is not legally responsible for it because of their mental 
illness. 
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245. A person should only be held in a detention facility (other than a correctional facility) if 
they are assessed as posing an unacceptable risk of harm to the community, or 
themselves, and if that risk cannot be met in a less restrictive way.430   

246. In addition to law reform, support persons and/or communication 
assistants/intermediaries can improve the accessibility of proceedings and may 
reduce the need for unfitness to stand trial proceedings.  The ALRC has noted that 
‘[e]xisting tests of unfitness to stand trial do not consider the possible role of 
assistance and support for defendants’.431  For example, the University of 
Melbourne’s Disability Justice Support Program, discussed above, involved co-
locating disability support workers within North Australian Aboriginal Justice Agency, 
Victoria Aboriginal Legal Service and the Intellectual Disability Rights Service.432  An 
evaluation found that the co-location of disability support workers with community 
legal services ‘appears to reduce the need for unfitness to plead determinations by 
assisting accused persons to participate in proceedings and exercise their legal 
capacity’.433  The particular importance of ensuring that Aboriginal and Torres Strait 
Islander people with disability are supported by culturally competent disability and 
legal support workers in this context has also been emphasised by NATSILS.434 

Recommendations 

• Unfitness to plead laws across Australian jurisdictions should be 
reviewed to ensure: 

o a person who has been found unfit to be tried should not be 
detained as a result of that finding, but only after having been 
found to have committed the offence charged or to be not guilty 
by reason of mental illness; 

o there is individual assessment of the necessity of detention for 
each person, taking into consideration their circumstances.  A 
person should only be held in a detention facility (other than a 
correctional facility) if assessed as posing an unacceptable risk 
of harm to the community, or themselves, and if that risk cannot 
be met in a less restrictive way; 

o legislative limits on the period of detention that can be imposed;  

o regular and independent period review of detention orders; and 

o access to judicial review of decisions, and alternative, non-
custodial accommodation.  

• The role of culturally competent legal and disability support persons 
should be expanded in reducing the need for unfitness to plead 
determinations where appropriate.   

 
430 LCA, Justice Project (People with Disability, Final Report, August 2018)  76.  
431 Australian Law Reform Commission, Equality, Capacity and Disability, 199. 
432 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities.  See also National Aboriginal and Torres Strait Islander Legal Services, Submission to the 
Australian Law Reform Commission, 56. 
433 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 11. 
434 National Aboriginal and Torres Strait Islander Legal Services, Submission to the Australian Law Reform 
Commission, 57. 
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Dedicated Disability Committee – National Judicial College of Australia 

247. The Justice Project final report recognised the significant work done by courts and 
tribunals to be more accessible and culturally responsive through court leadership 
and management, and positive strategies to increase the diversity of justice system 
personnel.435  Such leadership is ‘essential in demonstrating a court’s commitment to 
providing equal justice and equal access to justice’ for people who would otherwise 
view the court as an intimidating and unwelcoming environment, such as Aboriginal 
and Torres Strait Islander people, people from culturally and linguistically diverse 
backgrounds, LGBTI+ people and people with disability.436   

248. In particular, it noted that the establishment of the Judicial Council on Cultural 
Diversity (JCCD) has been a positive example of judicial leadership.  The JCCD ‘is an 
advisory body formed to assist Australian courts, judicial officers and administrators to 
positively respond to [Australia’s] diverse needs, including the particular issues that 
arise in Aboriginal and Torres Strait Islander communities’.437  It provides an important 
source of research, education and advice to members of the Australian judiciary.  The 
JCCD develops best practice frameworks, guidelines, protocols and training to ‘assist 
Australian courts, judicial officers and administrators to positively respond to the 
changing needs of Australian society and ensure that all Australians have equal 
access to justice’.438 

249. Building on this model, the Justice Project final report recommended that the National 
Judicial College of Australia should consider establishing a dedicated disability 
committee with experts on disability, including people with relevant lived experience of 
disability.439 A primary purpose of the committee would be to develop and promote 
disability training for judges, magistrates and tribunal members, with the overarching 
aim of championing cultural change with regards to disability. It would work closely 
with disability advocacy groups and people with relevant lived experience of disability 
in order to effect systemic legislative, social and cultural change.440  The Law Council 
understands that government resources would be required in order to establish such 
a committee.   

Recommendation 

• The National Judicial College of Australia should consider establishing 
a dedicated disability committee with experts on disability, including 
people with relevant lived experience of disability.441 A primary purpose 
of the committee would be to develop and promote disability training 
for judges, magistrates and tribunal members, with the overarching 
aim of championing cultural change with regards to disability. 

Federal human rights act 

250. The Law Council submits that the implementation of a federal human rights act would 
improve the experience of people with disability who interact with the criminal justice 
system. While it recognises that much of this system is state and territory based, the 

 
435 LCA, Justice Project (Final Report, Courts and Tribunals Chapter, 55). 
436 Judicial Council on Cultural Diversity, National framework, 7. 
437 Judicial Council on Cultural Diversity, Responding to Australia’s Diversity <http://jccd.org.au/>. 
438 Judicial Council on Cultural Diversity, National framework, 2. 
439 Ibid 83.  
440 Ibid.  
441 Ibid 83.  
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implementation of a federal act is nevertheless likely to lead an improved national 
culture of respect for the human rights of persons with disability.   

251. The Bar Association of Queensland has highlighted that it would bring at least two 
relevant benefits: it would encourage and emphasise a human rights based approach 
to law enforcement, including in policing, and it will help to identify the changes 
needed to the culture and attitudes within various agencies.  In turn, this may facilitate 
the improvement of prison conditions and access to services for persons with 
disability, including inside and outside the prison context.  This includes preventative, 
diversionary and rehabilitative services which are funded by the Commonwealth, as 
well as state and territory governments.   

252. The Law Council anticipates making further submissions on the merits of a federal 
human rights act in its further submission to the Royal Commission, responding to its 
broader terms of reference.  
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Executive summary 
 
People with disability commonly experience cumulative and intersectional disadvantage, 
which manifests in a myriad of ways, such as social exclusion, discrimination, poverty, 
unemployment, homelessness and heightened vulnerability to abuse.  Aboriginal and 
Torres Strait Islander peoples experience higher rates of disability compared to other 
Australians, and often experience double discrimination due to race and disability.  This 
intersectional disadvantage places Aboriginal and Torres Strait Islander people with 
disability at heightened risk of an impairment going untreated, of encountering the criminal 
justice system and of being subject to indefinite detention.  It is therefore imperative that 
governments work with the broader justice sector to address the intersectional needs of 
Aboriginal and Torres Strait Islander people experiencing disability by developing 
informed, culturally competent responses throughout the criminal justice system. 
 
People with disability experience high levels of legal need and are vulnerable to 
substantial and multiple legal problems.  Legal problems are often related to non-legal 
needs, such as health problems, unemployment, social isolation or homelessness.  
People with disability have high levels of interaction with the criminal justice system in 
particular – as both victims and offenders.  People with disability, especially women, have 
heightened vulnerability to crime and abuse.  For example, people with an intellectual 
disability are ten times more likely to experience violence and three times more likely to be 
victims of assault, sexual assault and robbery compared to those without an intellectual 
disability.  Prisoners with disability are particularly vulnerable to violence, abuse and 
mistreatment in custody.  
 
There is also a striking over-representation of people with disability, especially Aboriginal 
and Torres Strait Islander peoples, in the criminal justice and corrections systems.  People 
with disability comprise around 18 per cent of the Australian population, but almost 50 per 
cent of the adult prison population.  Cognitive or psychosocial disability is particularly 
common in prison.  A 2010 Senate Inquiry found that approximately 98 per cent of 
Aboriginal and Torres Strait Islander inmates have cognitive impairment.  Children and 
young people with disability are similarly over-represented.  In Western Australia’s only 
youth justice facility, 89 per cent of youth detainees have at least one form of severe 
neurodevelopmental impairment.  This is one of the highest reported rates in the world.   
 
Many people with disability who encounter the criminal justice system have a long history 
of undiagnosed or untreated impairment, despite multiple previous interactions with 
government agencies or services.  Concerted efforts by governments on increasing 
resources for targeted prevention and early intervention approaches and programs for 
people with disability are needed.  Such approaches include developing strategies for 
better identification of disability, facilitating access to mental health services and 
rehabilitation programs, and dissemination of accessible community legal education and 
information.  
 
People with disability face a wide range of systemic and structural barriers to accessing 
justice. Such barriers include inaccessible legal information, inflexible court procedures, 
negative attitudes and stigma towards people with disability and an under-resourced legal 
assistance sector.  These barriers are the manifestation of the physical, cultural and social 
environment failing to accommodate the needs of people with disability so as to enable 
them to participate in the justice system on an equal basis with others.   
 
Without appropriate adjustments and support, the legal system is largely inaccessible for 
many people with disability and can produce unjust outcomes.  For instance, offenders 
with disability have higher rates of recidivism and are more vulnerable to extended and 
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repeat incarceration.  This is linked to the failure to provide appropriate supports to ensure 
offenders understand court orders and parole or bail conditions.  Without such support, 
offenders with certain impairments have difficulty understanding and complying with 
instructions and orders.  Likewise, in court proceedings, without aids, adjustments and 
support, the adversarial nature of court proceedings, its reliance on complex, technical 
language and reluctance to adopt flexible procedures can make it extremely difficult for 
people with disability to effectively participate in proceedings on an equal basis with others 
and can compound an already intimidating, stressful and overwhelming experience. 
 
Given the high prevalence of legal need amongst people with disability, and the need for 
the justice system to accommodate their varying and complex needs, disability-aware 
legal assistance services should be expanded and underpinned by other critical support 
services, such as disability advocates, mental health services, tailored accommodation, 
and rehabilitation and diversionary programs.  All persons experiencing economic 
disadvantage who are subject to applications under guardianship and mental health 
legislation should receive free legal assistance and representation at the first instance 
hearing.  Funding for disbursements for obtaining medical reports whenever there is an 
issue about the existence of a mental health condition should also be available. 
 
People with disability face negative stigma and discrimination both in society generally 
and in the justice system.  Inadequate disability training perpetuates misconceptions 
about disability and entrenches stigma.  It also leads to a failure by justice system 
personnel, including lawyers, judges, police officers and corrections, to identify disability 
and thus appropriately respond to an individual’s disability-related needs.  Failing to 
identify and respond to disability can lead to adverse justice outcomes, such as an 
increased risk of miscarriage of justice; the compounding of communication barriers; 
pleading guilty without cause; an incorrect assessment of an accused person’s fitness to 
plead or stand trial; negative stereotypes about the reliability of a person with disability’s 
evidence; and/or exclusion from diversionary or rehabilitation programs.  There are 
concerns regarding the responses of some police to people with disability, whose 
behaviour may be a manifestation of their impairment but is misinterpreted as difficult or 
defiant.  This has contributed to the over-representation of people with disability in the 
criminal justice system and has been linked to the high numbers of people with mental 
health conditions as victims of police shootings.  
 
Greater disability training is needed for justice system personnel who are likely to have 
close contact with people with disability, including the judiciary, legal practitioners, police 
and corrections officers.  Additionally, where it has not occurred already, state and 
territory governments should implement a Disability Justice Plan or Strategy to champion 
cultural change and practical improvements with respect to disability across the justice 
system more generally.  People with disability should be consulted and involved in the 
development of any training and education resources or Disability Justice Plan. 
 
There are several laws, policies and practices that disproportionately affect people with 
disability, entrench their disadvantage and inequality before the law, and exacerbate 
barriers to accessing justice.  To ensure equality before the law, there is strong consensus 
that a shift toward formal recognition of supported decision-making in favour of substituted 
decision-making is needed.  Domestic implementation of the Convention on the Rights of 
Persons with Disabilities (‘CRPD’) would be an important step towards formal recognition 
of supported decision-making.  This shift will require ongoing consideration of the specific 
measures, reforms and practical supports which are needed across different jurisdictions 
to implement supported decision-making. 
 
In particular, law reform with respect to unfitness to stand trial laws should also be 
prioritised to ensure compliance with the CRPD.  In some cases, people found unfit to 
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stand trial may face protracted, sometimes indefinite, periods of detention at higher levels 
of security than is necessary.  Due to the severity of these consequences, unfitness to 
stand trial laws may violate fundamental human rights under the CRPD.  At a minimum, 
people at risk of being found unfit to stand trial should be provided with sufficient supports 
and reasonable adjustments to avoid, where appropriate, this finding.  If a finding of 
unfitness is made, laws should provide for limits on the periodic of detention that can be 
imposed, regular and independent period review of detention orders, access to judicial 
review of decisions, and alterative, non-custodial accommodation – which at present, is 
severely lacking. 
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Key background information 

Terminology  

The Law Council of Australia (‘the Law Council’) acknowledges the importance of the 
respectful use of language used in the context of people with disability and as such 
endeavors to ensure that the social model of disability is reflected in its terminology and 
work.  People with Disability Australia describe the social model of disability as: 
 

the result of the interaction between people living with impairments and an environment 

filled with physical, attitudinal, communication and social barriers.  It therefore carries the 

implication that the physical, attitudinal, communication and social environment must 

change to enable people living with impairments to participate in society on an equal basis 

with others. 

A social model perspective does not deny the reality of impairment nor its impact on the 

individual.  However, it does challenge the physical, attitudinal, communication and social 

environment to accommodate impairment as an expected incident of human diversity. 

The social model seeks to change society in order to accommodate people living with 

impairment; it does not seek to change persons with impairment to accommodate 

society.  It supports the view that people with disability have a right to be fully participating 

citizens on an equal basis with others.1 

The social model of disability is now recognised under international law.  The CRPD 
recognises disability as ‘an evolving concept’ that results from the interaction between 
persons with ‘long-term physical, mental, intellectual or sensory impairments which in 
interaction with various barriers’, including attitudinal and environmental barriers, ‘may 
hinder their full and effective participation in society on an equal basis with others’.2  
Australia ratified the CRPD in 2008.  The CRPD reaffirms ‘the universality, indivisibility, 
interdependence and interrelatedness of all human rights and fundamental freedoms and 
the need for persons with disabilities to be guaranteed their full enjoyment without 
discrimination’ and recognises that ‘discrimination against any person on the basis of 
disability is a violation of the inherent dignity and worth of the human person’.3  
Commenting on the CRPD in 2010, the then United Nations High Commission for Human 
Rights stated: 
 

Women, men and children with disabilities are too often amongst the most marginalized in 

all societies and face unique challenges in the enjoyment of their human rights.  For a long 

time it was assumed that such challenges were the natural and unavoidable consequence 

of their physical, mental, intellectual or sensory impairment. 

The adoption and the entry into force of the Convention on the Rights of Persons with 

Disabilities and its Optional Protocol challenge such attitudes and mark a profound shift in 

existing approaches towards disability … the Convention views disability as a “pathology of 

society”, that is, as the result of the failure of societies to be inclusive and to accommodate 

                                                
1 People with Disability Australia, The Social Model of Disability <http://www.pwd.org.au/student-section/the-
social-model-of-disability.html>.  See also Eillionóir Flynn, Disabled Justice?: Access to justice and the UN 
Convention on the Rights of Persons with Disabilities (Routledge, 2015) 6-7 (‘Disabled Justice?’). 
2 United Nations Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 
A/RES/61/106 (entered into force 3 May 2008) preamble, art 1, art 3 (‘CRPD’). 
3 Ibid preamble. 
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individual differences.  Societies need to change, not the individual, and the Convention 

provides a road map for such change. 

… 

A rights-based approach seeks ways to respect, support and celebrate human diversity by 

creating the conditions that allow meaningful participation by a wide range of persons, 

including persons with disabilities.4 

Consistent with the CRPD, this Project refers to people with disability as people living with 
impairment(s), which in interaction with social, physical, attitudinal, communication and 
environmental barriers, hinder their ability to effectively participate in society on an equal 
basis with others.  Impairment refers to the ‘medical condition or functional limitation 
affecting a particular individual’.5  While this Project uses the term ‘people with disability’, it 
recognises that people who experience disability may use different language to describe 
themselves.  The Project’s adoption of the social model of disability is supported by 
Justice Project stakeholders.6     

Prevalence of disability in Australia 

Due to significant data gaps, measuring the prevalence of disability in Australia is difficult.  
Disability, especially mental health conditions, acquired brain injury and Fetal Alcohol 
Spectrum Disorder (‘FASD’), is frequently underreported or undiagnosed.  Thus, while 
statistics from the Australian Institute of Health and Welfare (‘AIHW’) and the Australian 
Bureau of Statistics (‘ABS’) provide some insight into the prevalence of disability, current 
data may not necessarily capture the full picture.  This is especially the case for Aboriginal 
and Torres Strait Islander people with disability.  The First Peoples Disability Network 
Australia (‘FPDN’) noted that ‘until recently, the prevalence of disability in Aboriginal and 
Torres Strait Islander communities has only been anecdotally reported’.7  While data 
collection has improved in recent years, there is still a reluctance amongst Aboriginal and 
Torres Strait Islander people with disability to identify as such.8  
 
The 2015 Survey of Disability, Ageing and Carers indicated that the prevalence of 
disability in Australia has remained relatively stable over time, with 18.5 per cent of people 
reporting disability in 2009 and 2012, compared to 18.3 per cent in 2015 (or 4.3 million 
people).9  The majority of people reported a physical disability (78.5 per cent), while 21.5 
per cent reported mental and behavioural disorders.10  The AIHW reported a high 
prevalence of both mental and physical health conditions, finding one in nine Australians 

                                                
4 Office of the High Commissioner for Human Rights, Monitoring the Convention on the Rights of Persons with 
Disabilities: Guidance for Human Rights Monitors. Professional training series No. 17, UN Doc HR/P/PT/17 
(2010) 5, 9 (‘Monitoring the Convention’). 
5 Eillionóir Flynn, Disabled Justice?, 6-7.  See also People with Disability Australia, The Social Model of 
Disability. 
6 References to Justice Project ‘stakeholders’ mean organisations and people which/who have provided 
submissions or engaged in consultations or teleconferences with the Law Council with respect to the Justice 
Project.  See, eg, Mental Health Commission of New South Wales, Submission No 96; Queensland Advocacy 
Incorporated, Submission No 43; Consultation, 07/09/2017, Canberra (Mary Durkin); Consultation, 
22/09/2017, Teleconference (People with Disability – Experts Discussion). 
7 First Peoples Disability Network Australia, Ten-point plan for the implementation of the NDIS in Aboriginal 
and Torres Strait Islander Communities (3 April 2016) <http://fpdn.org.au/ten-point-plan-for-the-
implementation-of-the-ndis-in-aboriginal-communities/> (‘Ten-point plan for the implementation of the NDIS’). 
8 Ibid. 
9 Australian Bureau of Statistics, 4430.0 - Disability, Ageing and Carers, Australia: Summary of Findings, 2015 
(18 October 2016) 
<http://www.abs.gov.au/ausstats/abs@.nsf/0/C258C88A7AA5A87ECA2568A9001393E8?Opendocument>. 
10 Ibid. 
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aged 16 to 85 years having a mental and physical disorder concurrently.11 It found that 
jurisdictions with older populations have higher rates of disability, notably Tasmania and 
South Australia.12  Dementia and Alzheimer disease is the second leading underlying 
cause of death in Australia and particularly affects Australia’s older population.13 
Alzheimer’s Australia submitted that there are ‘more than 413,000 Australians living with 
dementia’ and by 2025, that number is expected to increase to more than 530,000.14 
Blindness and visual impairment is also more common among older Australians. Blind 
Citizens Australia submitted that ‘there are currently more than 350,000 people in 
Australia who are blind or vision impaired and according to Vision 2020 Australia, around 
80% of vision loss in Australia is caused by conditions that become more common as 
people age’.15 
 
Aboriginal and Torres Strait Islander peoples and people living in rural and remote areas 
generally have higher rates of disability, including elevated rates of mental health 
conditions,16 and poorer health prospects and outcomes compared to people who are not 
of Aboriginal and Torres Strait Islander descent and people living in urban centres 
respectively.17  The 2009 ABS survey revealed that Aboriginal and Torres Strait Islander 
peoples were 1.7 times more likely to live with disability.18  The 2014-2015 National 
Aboriginal and Torres Strait Islander Social Survey found that 45 per cent of Aboriginal 
and Torres Strait Islander people lived with some disability, of which 7.7 per cent had a 
severe and profound disability (compared to 4.6 per cent of the general population).19  The 
FPDN reported that Aboriginal and Torres Strait Islander people are 2.1 times more likely 
to be living with disability than other Australians and 5 times more likely to experience a 
mental health condition than other Australians.20 
 
By international standards, the AIHW reported that ‘there is a high prevalence of mental 
disorders in the Australian population’.21  The 2007 National Survey of Mental Health and 
Wellbeing estimated that 45 per cent or 7.3 million Australians would experience a mental 
health-related condition, such as depression or anxiety, in their adolescence and/or adult 
life.22  The high prevalence of mental health conditions among children and young people 
is of growing concern.  Results from the 2013–14 Young Minds Matter Survey indicate 
that that 1 in 7 (14 per cent, or 560,000) children and young people aged between 4 and 
17 years had a mental health condition in the previous 12 months.23  In 2015, Lawrence et 
al reported that one in ten adolescents engaged in self-harming behaviour.24 They found a 

                                                
11 Australian Institute of Health and Welfare, Australia’s Health 2014 (2014) 23. 
12 Ibid. 
13 Australian Institute of Health and Welfare, Australia’s Health 2016 (2016) 11. 
14 Alzheimer’s Australia, Submission No 22. 
15 Blind Citizens Australia, Submission No 83. 
16 This chapter prefers the term ‘mental health condition’ and uses it synonymously with other terms contained 
in the literature studied and cited, such as psycho-social disability, mental illness, mental health problem, 
mental disorder and mental health issues.  It is recognised that some of these terms are contested.  
17 Australian Institute of Health and Welfare, Australia’s Health 2014, 24.  See also Consultation, 14/09/2017, 
Sydney (First Peoples Disability Network Australia). 
18 Australian Human Rights Commission, Equal before the law: Towards Disability Justice Strategies (2014) 
12 (‘Equal before the law’). 
19 Australian Bureau of Statistics, 4714.0 - National Aboriginal and Torres Strait Islander Social Survey, 2014-
15 (27 March 2017) <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4714.0~2014-
15~Feature%20Article~Social%20and%20economic%20wellbeing%20of%20Aboriginal%20and%20Torres%2
0Strait%20Islander%20people%20with%20disability%20(Feature%20Article)~10000>. 
20 First Peoples Disability Network Australia, First Peoples Disability Network Australia (2017) 
<http://fpdn.org.au/>. 
21 Australian Institute of Health and Welfare, Australia’s Health 2014, 23. 
22 Ibid.  See also Australian Institute of Health and Welfare, Mental Health Services: In Brief (2016) 2. 
23 Australian Institute of Health and Welfare, Australia’s Health 2016, 214. 
24 David Lawrence et al, Department of Health (Cth), The Mental Health of Children and Adolescents: Report 
on the second Australian child and adolescent survey of mental health and wellbeing (2015) iii-iv.     
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‘strong relationship between socioeconomic disadvantage and higher rates of mental 
health problems’.25  Aboriginal and Torres Strait Islander people also experience elevated 
rates of mental health conditions. The Australian Law Reform Commission (‘ALRC’) 
reported that ‘in 2014-15, almost one third (32.8%) of Aboriginal and Torres Strait Islander 
people aged 18 years and over reported experiencing high to very high levels of 
psychological distress, 2.6 times the non-Indigenous rate’.26  The ALRC indicated that 
high levels of psychosocial disability have been linked to the over-incarceration of 
Aboriginal and Torres Strait Islander peoples.27   

Disability and disadvantage   

The experience of cumulative and intersectional disadvantage is common among people 
with disability, as disability can increase vulnerability to disadvantage.  The CRPD 
acknowledged: 
 

the difficult conditions faced by persons with disabilities who are subject to multiple or 

aggravated forms of discrimination on the basis of race, colour, sex, language, religion, 

political or other opinion, national, ethnic, indigenous or social origin, property, birth, age or 

other status.28 

The LAW Survey observed that people with disability ‘constitute the most socially 
excluded of all disadvantaged groups’ due to systemic barriers and the experience of 
cumulative disadvantage.29  It reported that ‘67% of people with a disability aged 15 years 
or over are financially disadvantaged, 18% have low education levels, 7% are single 
parents, 59% are 65 years or over, 3% are Indigenous, 22% are from a [culturally and 
linguistically diverse] background and 11% have poor English proficiency’.30  Queensland 
Advocacy Incorporated also noted that people with intellectual and psychiatric 
impairments ‘are disadvantaged in myriad ways … vulnerability, disempowerment and 
marginalisation – which translate into unemployment, homelessness, poverty and social 
isolation’.31 
 
Financial disadvantage is a common experience for many people with disability.  The 
Organisation for Economic Co-operation and Development (‘OECD’) estimated that 45 per 
cent of the two million Australians living with disability live in or near poverty.32  Women 
with disability are particularly vulnerable to socio-economic disadvantage, with over 50 per 
cent living on less than $200 per week.33  The CRPD highlighted ‘the fact that the majority 
of persons with disabilities live in conditions of poverty’, and in this regard the CRPD 

                                                
25 Ibid iv. 
26 Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal 
and Torres Strait Islander Peoples, Report No 133 (2018) 68 (‘Pathways to Justice’). 
27 Ibid. 
28 CRPD preamble. 
29 Christine Coumarelos et al, Law and Justice Foundation of New South Wales, Legal Australia-Wide Survey 
Legal Need in Australia (2012) 77, 20 (‘LAW Survey’). 
30 Christine Coumarelos et al, Law and Justice Foundation of New South Wales, Collaborative Planning 
Resource – Service Planning (2015) 63 (‘Collaborative Planning Resource’). 
31 Queensland Advocacy Incorporated, quoted in Senate Community Affairs References Committee, 
Parliament of Australia, Indefinite detention of people with cognitive and psychiatric impairment in Australia 
(2016) 26. 
32 Bill Lawler, Australian Federation of Disability Organisations, Submission No 24 to Productivity Commission, 
Access to Justice Arrangements, 4 November 2013, 4 (‘Submission No 24 to Productivity Commission’).  See 
also Organisation for Economic Co-operation and Development, Sickness, Disability and Work: Keeping on 
track in the Economic Downturn – Background Paper (2009). 
33 Chris Jennings, Triple disadvantage: out of sight, out of mind.  Violence Against Women with Disabilities 
Project (Domestic Violence and Incest Resource Centre, 2nd ed, 2003) 12 (‘Triple disadvantage’). 
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recognised ‘the critical need to address the negative impact of poverty on persons with 
disabilities’.34 
 
Significant levels of poverty among people with disability is linked to higher rates of 
unemployment and lower levels of education – both of which are partly a consequence of 
systemic discrimination.35  The Australian Human Rights Commission (‘AHRC’) found 
employment discrimination against people with disability to be a systemic and widespread 
issue in Australia.36  Unemployment and employment discrimination acutely affect 
Aboriginal and Torres Strait Islander peoples with disability.  The AHRC reported: 
 

Aboriginal and Torres Strait Islander people with disability are also significantly less likely 

than non-Indigenous people with disability to be employed (25.6% compared with 48.7%), 

and the unemployment rate for Aboriginal and Torres Strait Islander people with disability 

is nearly three times as high as the comparable rate for non-Indigenous people with 

disability (25.3% compared with 9.0%).37 

The link between disability, employment and socio-economic status was highlighted by 
Pleasence et al:  
 

Ill-health and long-term disability can have cumulative, intergenerational and spiralling 

adverse effects and reduce capabilities … Health and well-being have bidirectional 

relationships with a number of interrelated factors associated with socioeconomic status, 

including education, workforce participation and income.38  

Coumarelos et al also noted that: 
 

The onset of health problems, such as mental illness or dementia, may be an important 

transition point, not only heightening vulnerability to legal problems, but also marking a 

decline in legal capability.  Other events and circumstances, such as … an episode of 

depression, may periodically erode personal legal capability.  Thus, legal capability can be 

dynamic, and affected by wider personal and legal problem circumstances.39 

The generally lower levels of educational attainment among people with disability can also 
affect their ability to gain employment and their financial circumstances.  The AHRC found 
that ‘people with disability have significantly lower rates of education than people without 
disability’.40  In 2012, 36 per cent of people with disability aged 15 to 64 years had 
completed Year 12, compared to 60 per cent of people without disability.41  A 2015 Senate 
Inquiry found that under-education of students with disability ‘leads to unemployment, 
lower levels of health, social isolation and a lifetime of disadvantage’.42  Limited education 
is also likely to lead to poor knowledge about legal rights and remedies.  
 
Other forms of intersecting disadvantage highlighted by Justice Project stakeholders 
include: 

                                                
34 CRPD preamble. 
35 See, eg, JFA Purple Orange, Submission No 113. 
36 Australian Human Rights Commission, Willing to Work: National Inquiry into Employment Discrimination 
Against Older Australians and Australians with Disability (2016) 169 (‘Willing to Work’). 
37 Ibid 184. 
38 Pascoe Pleasence et al, Law and Justice Foundation of NSW, Reshaping Legal Assistance Services: 
Building on the evidence base (2014) 130. 
39 Christine Coumarelos et al, Collaborative Planning Resource, 91. 
40 Australian Human Rights Commission, Willing to Work, 239. 
41 Ibid. 
42 Ibid. 
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• Asylum seekers and disability – the International Commission of Jurists 
Victoria submitted that the intersection of disability and displacement 
exacerbates impediments to accessing justice.  It pointed to research 
regarding the complex interplay between disability and displacement.  For 
instance, disability may result in forced displacement or displacement may be 
the result of the persecution of people with disability.43  The Commission 
stated that asylum seekers have a disproportionately high rate of disability and 
when combined with low English proficiency and systemic barriers, such as 
exclusion from health care and disability support and offshore detention, 
asylum seekers with disability face significant additional barriers to accessing 
justice.44  It concluded that ‘access to justice cannot be realised until the 
warehousing of disabled asylum seekers in detention centres is stopped’.45 

• Non-English speaking background and disability – the International 
Commission of Jurists Victoria highlighted that people with disability who 
originate from a non-English speaking country or have low proficiency in 
English face additional cultural and linguistic barriers to justice.  It submitted 
that ‘people from a non-English speaking background are four times less likely 
to access a government-funded disability support service than people born in 
an English-speaking country’.46  Women with disability from certain non-
English speaking countries may face heightened disadvantage and social 
isolation.47  The Federation of Ethnic Communities’ Councils of Australia also 
noted that persons from a CALD background face the ‘intersection of multiple 
factors of vulnerabilities and disadvantage, because CALD populations also 
make up other groups identified … as being particularly disadvantaged (for 
example, recent arrivals, people with disability, living in remote or rural areas, 
youth, and those who have been trafficked)’.48 

• Women and disability – the AHRC emphasised that it is often the intersection 
of attributes such as gender, disability, age and race that leads to 
discrimination and disadvantage for women.49  For example, as will be 
discussed further below, women who experience intersectional inequality due 
to disability and gender often experience higher rates of violence and face 
additional barriers to seeking help and support.50  This is recognised in the 
CRPD, which states that ‘women and girls with disabilities are often at greater 
risk, both within and outside the home, of violence, injury or abuse, neglect or 
negligent treatment, maltreatment or exploitation’.51  Sisters Inside stressed 
that criminalised women are highly marginalised due to their experience of 
intersectional disadvantage, with many women in prison experiencing 
disability, poverty, homelessness, domestic and family violence, and racism.  
It submitted that ‘it is critical that the unique injustices faced by this cohort are 
expressly addressed and their human rights protected: that criminalised 
women do not continue to be subsumed within wider populations such as 
women or prisoners’.52  O’Connell and Karpin further noted that ‘gendered 
assumptions and inequality is “smuggled” into seemingly neutral categories of 

                                                
43 International Commission of Jurists (Victoria), Submission No 103. 
44 Ibid. 
45 Ibid. 
46 Ibid. 
47 Ibid. 
48 Federation of Ethnic Communities Council of Australia, Submission No 53. 
49 Australian Human Rights Commission, A Conversation in Gender Equality (2017) 7, 13-15. 
50 Ibid 16. 
51 CRPD preamble. 
52 Sisters Inside, Submission No 79. 
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disability’, which perpetuates inequalities and intersectional and cumulative 
disadvantage.53 

• Aboriginal and Torres Strait Islander peoples and disability – as noted above, 
Aboriginal and Torres Islander people experience higher rates of disability 
compared to other Australians.  In consultation, First Peoples Disability 
Network emphasised that many Aboriginal people with disability experience 
double discrimination due to race and disability.54  Discrimination combined 
with environmental factors and low awareness of disability, increases the 
likelihood of an impairment worsening or going untreated over a lifetime and in 
some cases, sets Aboriginal and Torres Strait Islander people with disability 
on a life trajectory towards prison.  By way of illustration, Avery, the Policy and 
Research Director at First Peoples Disability Network, explained: 

 

when the barriers to access the right to health for an Indigenous person interact 

with those for a person with disability, the consequence for a child who is 

Indigenous and with disability is that they are at heightened likelihood of going 

through their early childhood with an undetected and unsupported disability.  The 

effects of this carries forward into their schooling years and places them on a 

trajectory where they are more likely to matriculate into prison than into tertiary 

education.55 

Avery noted that by the time an ‘Aboriginal or Torres Strait Islander person 
has come into contact with the justice system, they are likely to have had a 
lifetime of unmanaged disability’.56  He further argued that ‘Aboriginal and 
Torres Strait Islander people with disability are at heightened risk of 
encountering indefinite detention due to the complex interaction of personal 
and social factors affecting both their Indigenous and disability status’.57 

 

What are the key findings regarding the legal needs of people 

with disability? 

Prevalence of legal need 

The LAW Survey found that ‘the relationships between disability and increased 
prevalence [of legal problems] were often among the strongest’.58  People with disability 
had the ‘highest levels of legal needs’ and ‘high vulnerability to a broad range of legal 
problems’ in comparison to other disadvantaged groups examined.59  The LAW Survey 
showed that the ‘strong link between disability and vulnerability to legal problems … 
strengthens as the severity of the disability increases’.60  Specifically, ‘people with a 
disability had high prevalence of legal problems overall, substantial legal problems, 

                                                
53 Karen O’Connell and Isabel Karpin, Submission No 90. 
54 Consultation, 14/09/2017, Sydney (First Peoples Disability Network Australia). 
55 Scott Avery, ‘The life trajectory for an Aboriginal and Torres Strait Islander person with disability’ in First 
Peoples Disability Justice Consortium, Submission No 39 to the Senate Community Affairs References 
Committee, Indefinite Detention of People with Cognitive and Psychiatric Impairment, April 2016, 16, 17 (‘The 
life trajectory for an Aboriginal and Torres Strait Islander person with disability’). 
56 Ibid 16. 
57 Ibid 16. 
58 Christine Coumarelos et al, LAW Survey, 77.   
59 Christine Coumarelos et al, Collaborative Planning Resource, 63. See also Christine Coumarelos et al, 
LAW Survey, 171. 
60 Christine Coumarelos et al, Collaborative Planning Resource, 63. 
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multiple legal problems and problems from all 12 problem groups’.61  Over 40 per cent of 
LAW Survey respondents with disability had substantial legal problems and multiple legal 
problems.62  This is consistent with the ‘additive effect’ of legal problems, that is, 
‘experiencing a legal problem increases the likelihood of experiencing an additional legal 
problem, with vulnerability continuing to increase as more problems are experienced’.63  
Legal needs can quickly accumulate and the severity of legal problems can escalate when 
legal needs are unmet and legal assistance is not provided.64  For example, ‘people with 
cognitive impairment have particular difficulties in managing the complex and multi-
agency fine enforcement process, resulting in further and entrenched debt’, and a more 
complex debt recovery process.65 

Types of legal problems 

People with disability are diverse and experience a wide range of legal problems.  Sussex 
Community Legal Centre emphasised that people with disability experience similar legal 
problems to people without disability but face more barriers to accessing justice and 
require additional support and adjustments to resolve their legal problems.66  The LAW 
Survey identified the most common categories of legal problems experienced by people 
with disability as consumer, crime, housing, government and personal injury.67  Sussex 
Street Community Law Services similarly observed that social security, housing, 
discrimination and guardianship issues were the most common legal problems 
experienced by their clients with disability.68  The Mental Health Law Centre primarily 
assists its clients with criminal law, guardianship and mental health law problems.69 
Discrimination and criminal law problems are explored in more detail below.  
 
Other pressing areas of legal need raised in consultations include the National Disability 
Insurance Scheme (‘NDIS’), which will be discussed further below at law, policies and 
practices, child care and protection, especially for people with intellectual disability, and 
domestic and family violence.70  In consultation, Townsville Community Legal Service 
stated that approximately 25 per cent of clients disclose they have a disability.  However, 
it suggested that given high rates of underreporting of disability, it estimated that it is more 
likely that up to 50 per cent of its clients have disability – many of whom experience family 
violence.71  
 
Many of the legal problems experienced by people with disability arise from their socio-
economic disadvantage, such as social security issues, housing and tenancy, debt 

                                                
61 Christine Coumarelos et al, LAW Survey, 77.   
62 Christine Coumarelos et al, Collaborative Planning Resource, 63. 
63 Christine Coumarelos et al, LAW Survey, 14. 
64 Productivity Commission, Access to Justice Arrangements, Inquiry Report No 72 (2014) 24 (‘Access to 
Justice Arrangements’). 
65 Abigail Gray, Suzie Forell and Sophie Clarke, ‘Cognitive impairment, legal need and access to justice’ 
(Justice Issues Paper No 10, Law and Justice Foundation of New South Wales, 2009) 3. 
66 Consultation, 08/09/2017, Perth (Sussex Street Community Law Services). 
67 Christine Coumarelos et al, Collaborative Planning Resource, 63. 
68 Consultation, 08/09/2017, Perth (Sussex Street Community Law Services). 
69 Consultation, 05/09/2017, Perth (Mental Health Law Centre). 
70 Consultation, 08/09/2017, Perth (Sussex Street Community Law Services); Consultation, 03/08/2017, 
Darwin (NT Shelter); Consultation, 28/09/2017, Teleconference (Developmental Disability WA); Consultation, 
10/08/2017, Canberra (Intellectual Disability Rights Service); Consultation, 29/08/2017, Townsville 
(Queensland Legal Aid); Adam Johnston, Submission No 28; Queensland Advocacy Incorporated, 
Submission No 43. 
71 Consultation, 29/08/2017, Townsville (Townsville Community Legal Service).  See also Bill Mitchell, 
‘Breakfast Speech’ (Speech delivered at Queensland Parliament, Brisbane, 11 October 2016). 
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recovery and fines.72  Other legal problems relate directly to a person’s disability, such as 
personal injury claims, discrimination complaints, and issues relating to legal capacity, 
adult guardianship or substitute decision making.  Research indicates that these types of 
disability-related legal problems are common for people with cognitive impairment and 
people with a mental health condition.73  Townsville Community Legal Service observed 
that clients with legal issues relating to competency, often people with cognitive 
impairment or intellectual disability, often have multiple, concurrent health and legal 
problems, many of which are civil issues that fall outside the scope of legal assistance 
services, such as guardianship. Therefore, these clients are more likely to fall through the 
gaps of the justice system.  The limited availability of legal assistance for persons subject 
to guardianship, mental health and administration proceedings and the adverse 
consequences that result from lack of legal assistance is discussed further below at 
‘Shortfalls within the legal assistance sector’.74  In a previous speech to Queensland 
Parliament, Principal Solicitor of Townsville Community Legal Service, Mitchell, described 
his client ‘Glenn’, who experienced cumulative and intersecting disadvantage, and 
clustering of legal problems with respect to government, employment, personal injury, 
health, crime, family and human rights.75  Glenn’s case exemplifies the LAW Survey’s 
findings that people with disability have elevated rates of legal problems overall, 
substantial legal problems and multiple legal problems. 
 

                                                
72 See, eg, Maria Karras et al, Law and Justice Foundation of New South Wales, On the Edge of Justice: The 
Legal Needs of People with a Mental Illness in NSW (2006) xvii-xviii (‘On the Edge of Justice’). 
73 Bill Lawler, Submission No 24 to Productivity Commission, 3; Maria Karras et al, On the Edge of Justice, 
xvii-xviii. 
74 ‘Shortfalls within the legal assistance sector’ is discussed below as part of the discussion regarding key 
barriers constraining people with disability from accessing justice. 
75 Bill Mitchell, ‘Breakfast Speech’. 
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Case study 

‘Glenn’s story illustrates multiple factors of vulnerability and disadvantage, and 
clustering of legal issues.  At times I will step away from his story to highlight how it fits 
within the known schematic of legal needs.  It isn’t a typical case but not an isolated 
one either. 

The Registrar of the [Administrative Appeals Tribunal] referred Glenn to me. The appeal 
involved cancellation of Glenn’s disability support pension.  He was self-represented 
against specialist Government lawyers.  Government legal problem cluster. 

… 

Glenn was a Mid-late 40s man living alone in a ramshackle cottage. … Glen was shy 
and socially isolated.  He belittled and name-called himself constantly.  His appeal files 
showed he was granted an invalid pension at 16 for “mental retardation” – his IQ 
assessed variously between 70-80 points. After discussing this diagnosis, he said with 
surprise “I never knew I was retarded”.  I reassured him that it wasn’t an apt description, 
but he was insistent – “that’s what the Doctor said.”  

Despite his Intellectual impairment, he had never received support services.  He left 
school at grade 7 there being no special school in his part of the north-west.  He made 
his way in life without any specialist support or disability package.  His pension was 
cancelled because he showed an ability to work. This was despite his dependence on a 
pension for 30 years prior.  

Once or so a week he attended a mower repair shop and tinkered with small engines.  
He was unpaid and showed up despite suffering bullying and abuse from co-workers.  
He even suffered a number of small injuries – mostly aggravations of older injuries from 
his previous “work”.  Employment and injury legal problem cluster. 

His housing was tenuous, an overpriced, small, rundown cottage without hot water.  
When his pension was cancelled he was at risk of homelessness.  Housing legal 
problem cluster.   

Glenn’s tenancy was in a SEIFA quintile 1 area – another strong indicator of legal need. 

Glenn’s health was marginal, he hadn’t seen a doctor in years, he needed knee surgery 
and had poorly controlled diabetes.  His diet was dreadful and he possessed limited 
cooking skills: he drank lots of cordial, ate tomato soup with white bread and butter and 
porridge.  His false teeth hadn’t been fixed for some time and he avoided hard foods.  
Health problem cluster. 

It is well known that legal and health issues coalesce, hence the increased use of 
health justice partnerships.  

His story involved a substantial exploitation. He was deeply aware that his life hadn’t 
been good.  He was a sparing drinker to the point of almost teetotal but his “mates” 
turned up without fail every pension day to help him celebrate his account flush with 
new funds.  His “mates” coerced him to obtain Endone from his GP for their purposes.  
Criminal problem cluster. 
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His Mother had warned him to steer clear of drugs. He got emotional at times talking 
about his Mum.  For good reason; when his mother died his world fell apart. 

He carried a grubby letter from his mother addressed “to whom it might concern”.  You 
could see how much it had been folded and handled.  It told part of his story.  It said his 
Dad died.  I learned he had been a violent alcoholic who died in his midlife.  Mum’s note 
effectively said he had a good heart but was not best smart.  Glenn told me that his dad 
and his brother beat him from time to time until his mother intervened.  But she was 
also a victim of her husband’s violence and was often assaulted by him.  Family 
problem cluster. 

Glenn and his brother inherited a pub from their Mum – which had been where they 
lived.  It wasn’t a big pub, just a typical Queenslander pub. Glenn worked for many 
years for room and board only despite his half share.  His brother, the executor and 
Glenn’s attorney had used a dodgy power of attorney to transfer the pub into his name 
solely.  The brother used violence to control Glenn.  Unsafe work practices had left him 
with back, neck and knee problems.  He lived in the basement with the kegs.  His job 
was stacking fridges and carrying heavy things around in the basement where he lived.   

Eventually he wound up in Hospital with renal failure where he spent a month.  He 
didn’t return to the Pub and after some time, the brother sold the pub. Glenn saw 
nothing from the sale and the brother “retired” to Thailand, taking the proceeds and 
leaving a trail of debts.  The brother had been a regular sex tourist, as if we needed 
something else to paint him as villainous.  Rights problem cluster. 

At some stage he moved south to Townsville and we don’t have time today to fill in that 
part of his life.  I’m pleased to say there is a relatively happy ending to the story. 

The Senior Member hearing the appeal brought an end to the parts matter mid-way 
through the Department’s cross-examination, for him equal gruelling and mystifying 
process.  I used pro bono counsel in that case, a rare thing for me.  That barrister now 
a Federal Circuit Court judge told me afterwards, Glenn’s appeal was among his most 
proud moments.  

Glenn went back onto DSP with arrears.  We referred him for tenancy assistance and 
his house was repaired.  We made an application for the then Housing priority list.  We 
referred Glenn to a counselling and advocacy organisations to develop strategies to 
deal with his historical and recent exploitation and abuse.  He got him involved with a 
nearby medical practice so his health issues could be attended including the priority 
wait list for his knee surgery.  

For a few years he used to come back and see me every few months, bring me a small 
gift, or to deal with another legal matter, mostly minor things.  I haven’t seen him for 
many years now’.76 

Discrimination 

People with disability face ongoing discrimination in the community, including in 
educational institutions, the workplace and in public places.77 Between 2015 and 2016, 
the highest number of discrimination complaints received by the AHRC was for disability 

                                                
76 Bill Mitchell, ‘Breakfast Speech’. 
77 See Bill Lawler, Submission No 24 to Productivity Commission, 3. 
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discrimination (37 per cent) – most of which related to employment.78  The AHRC Inquiry 
into employment discrimination against people with disability in 2016 found that 
employment discrimination is ‘systemic and acts as a significant barrier to workforce 
participation’.79  The Age and Disability Discrimination Commission stated: 
 

The Inquiry found that too many people are shut out of work because of underlying 

assumptions, stereotypes or myths associated with their age or their disability. These 

beliefs lead to discriminatory behaviours during recruitment, in the workplace and in 

decisions about training, promotion and retirement, voluntary and involuntary. The cost and 

impact of this is high, for individuals and for our economy.80 

Justice Project stakeholders similarly identified discrimination as a primary area of legal 
need.  Sussex Street Community Law Services revealed that education and employment 
discrimination were the most prevalent forms of disability discrimination experienced by 
their clients.81  The National Children’s Commissioner indicated that disability 
discrimination in schools was common for children and young people with disability.82 
Blind Citizens Australia submitted that ‘[p]eople who are blind or vision impaired 
commonly experience unique forms of exclusion and discrimination that are not typically 
experienced by the general population’.83  Justice Project stakeholders also raised 
concerns about the under-utilisation of and the insufficient protections afforded by 
discrimination legislation in various jurisdictions.84 

Criminal justice system 

As will be explored further below, there is a wealth of research and data demonstrating 
that people with disability have high levels of interaction with the criminal justice system – 
as witnesses, victims, offenders, defendants and prisoners.85  Justice Project stakeholders 
have also underscored the strong correlation between disability and heightened 
interaction with the criminal justice system, as well as raised serious concerns about the 
imprisonment and indefinite detention of people with disability.86  
 

                                                
78 Australian Human Rights Commission, 2015-2016 Complaint Statistics (2016) 1 
<https://www.humanrights.gov.au/sites/default/files/AHRC%202015%20-
%202016%20Complaint%20Statistics.pdf >. 
79 Australian Human Rights Commission, Willing to Work, 6. 
80 Ibid 5. 
81 Consultation, 08/09/2017, Perth (Sussex Street Community Law Services).  
82 Consultation, 25/08/2017, Canberra (National Children’s Commissioner). 
83 Blind Citizens Australia, Submission No 83. 
84 Consultation, 28/09/2017, Teleconference (Developmental Disability WA); Consultation, 29/08/2017, 
Townsville (Queensland Legal Aid); Blind Citizens Australia, Submission No 83;  
85 See, eg, Phillip French, Queensland Advocacy Incorporated, Disabled Justice: The barriers to justice for 
persons with disability in Queensland (2007) 3 (‘Disabled Justice’); Senate Legal and Constitutional Affairs 
References Committee, Parliament of Australia, Hear us: Inquiry into hearing health in Australia (2010) [8.103] 
(‘Hear us’); Troy Vanderpoll and Damian Howard, ‘Investigation into hearing impairment among indigenous 
prisoners in the Northern Territory within the Northern Territory Correctional Services’ (2011) 11(3) Australian 
Indigenous Health Bulletin <https://healthinfonet.ecu.edu.au/uploads/resources/21173_21173.pdf> 
(‘Investigation into hearing impairment among indigenous prisoners in the Northern Territory’); Scott Avery, 
‘The life trajectory for an Aboriginal and Torres Strait Islander person with disability’; Human Rights Law 
Centre and Change the Record Coalition, Over-looked and overrepresented: the crisis of Aboriginal and 
Torres Strait Islander women’s growing over-imprisonment (2017) (‘Over-looked and overrepresented’); Chris 
Jennings, Triple disadvantage; Mental Health Commission of New South Wales, Towards a just system: 
Mental illness and cognitive impairment in the criminal justice system (2017) (‘Towards a just system’); Justice 
Health and Forensic Mental Health Network and Juvenile Justice NSW, 2015 Young People in Custody Health 
Survey: Full Report (2017) (‘Young People in Custody Health Survey’). 
86 See, eg, Queensland Advocacy Incorporated, Submission No 43; Speech Pathology Australia, Submission 
No 34; JFA Purple Orange, Submission No 113. 
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For simplicity, offenders and prisoners with disability and victims with disability are 
discussed separately in the following section.  However, it is recognised that such a 
distinction is artificial and many people with disability who interact with the criminal justice 
system often do so as both victims and offenders.  As observed by the AHRC, ‘[m]any 
offenders with disability have themselves been victims of violence and this had not been 
responded to appropriately, contributing to a cycle of offending’.87  A lawyer consulted 
from the Mental Health Law Centre made a similar observation – ‘every single client I 
have is always a victim – family breakdown, chaotic family, they’re always a product of 
that, significant trauma, serious childhood trauma at the hands of the family’.88 

Offenders and prisoners with disability  

Research, submissions and consultations demonstrate a striking over-representation of 
people with disability in the criminal justice and corrections system.89 The Mental Health 
Law Centre described Western Australian prisons as ‘the biggest facility housing people 
with mental illness in WA’.90  Human Rights Watch recently reported that people with 
disability, particularly cognitive or psychosocial disability, comprise around 18 per cent of 
the Australian population but almost 50 per cent of prisoners.91 Jesuit Social Services 
cited a 2011 study by Corrections Victoria which found that ‘42 per cent of men and 33 per 
cent of women (in a sample of the Victorian prison population) had been diagnosed with 
an [Acquired Brain Injury] ABI’.92  A 2017 report by the Mental Health Commission of New 
South Wales stated that 50 per cent of adult prisoners have been diagnosed with or 
treated for a mental health condition and 87 per cent of young people in custody have a 
past or present psychological impairment.93  It estimated that between 8 and 20 per cent 
of prisoners have an intellectual disability and suggests that the rates of cognitive 
impairment among prisoners are likely to be higher, ‘given that a significant number of 
inmates report ongoing neurological effects and psychological symptoms because of a 
traumatic brain injury’.94   
 
With respect to children and young people in detention, the 2015 Young People in 
Custody Health Report found that comparatively ‘to young people in the community, 
young people in custody have poorer physical and mental health, high rates of trauma, 
abuse and neglect, and are more likely to have a history of alcohol and illicit drug use and 
dependence’.95  A 2014 study of 65 per cent of youth detainees across eight detention 
centres in New South Wales (‘NSW’) revealed 45.8 per cent had borderline or lower 
intellectual functioning.96  A 2014 survey of 273 young people serving custodial orders in 
Victoria found 39 per cent had depression, 17 per cent had a positive psychosis screening 
and 22 per cent had engaged in deliberate self-harm within the previous 6 months.97 
 

                                                
87 Australian Human Rights Commission, Equal before the law, 5. 
88 Consultation, 05/09/2017, Perth (Mental Health Law Centre). 
89 See, eg, Phillip French, Disabled Justice, 3; Australian Law Reform Commission, Pathways to Justice; 
Consultation, 23/08/2017, Brisbane (Prisoners Legal Service); Consultation, 08/09/2017, Perth (Law Access 
Stakeholder Advisory Group); JFA Purple Orange, Submission No 113. 
90 Consultation, 05/09/2017, Perth (Mental Health Law Centre).   
91 Human Rights Watch, “I Needed Help, Instead I Was Punished”: Abuse and Neglect of Prisoners with 
Disabilities in Australia (2018) 2 (‘I Needed Help, Instead I Was Punished’). 
92 Jesuit Social Services, Submission No 30. 
93 Mental Health Commission of New South Wales, Towards a just system, 8. 
94 Ibid. 
95 Justice Health and Forensic Mental Health Network and Juvenile Justice NSW, Young People in Custody 
Health Survey, 99. 
96 Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice: a prevalence study among young 
people sentenced to detention in Western Australia’ (2018) 8 British Medical Journal Open 1, 2 (‘Fetal alcohol 
spectrum disorder and youth justice’). 
97 Ibid 2. 
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Most recently, Telethon Kids Institute conducted a prevalence study with respect to FASD 
among youth detainees at Banksia Hill Detention Centre in Western Australia.  The study 
revealed ‘unprecedented levels of severe neurodevelopmental impairment amongst 
sentenced youth’, with 89 per cent or nine out of ten incarcerated young people having at 
least one form of severe neurodevelopmental impairment; two thirds have at least three 
forms of severe neurodevelopmental impairment; 23 per cent have five or more forms of 
severe neurodevelopmental impairment; 36 per cent have FASD; and 25 per cent have an 
intellectual disability.98  These types of impairments cause ‘problems with executive 
function, such as not being able to relate cause and effect or to plan, and problems with 
memory, cognition, motor skills, attention, social skills and adaptive behaviour’.99  Bower 
stated the rate of neurodevelopmental impairment was ‘amongst the highest reported rate 
of neuro-disability amongst sentenced youth in the world’ and the rate of FASD ‘was the 
highest known prevalence of FASD in a custodial/corrective setting worldwide, and almost 
double the previous highest Australian estimate in a non-custodial setting’.100  With 
respect to FASD, Bower et al suggested that the prevalence of 36 per cent may be an 
underestimate for several reasons, including limitations in available assessments, such as 
the inability to properly test adaptive functioning in a detention setting.101  According to the 
study, the fact that most young people were previously undiagnosed,102 despite multiple 
contact with government and other agencies, including health, education and child 
protection services, reveals ‘missed opportunities for earlier diagnosis and intervention, 
which may have prevented or mitigated their involvement with justice services – and more 
importantly may have permitted alternative community care with targeted health and 
educational interventions and rehabilitation’.103 
 
Aboriginal and Torres Strait Islander prisoners with disability are noticeably over-
represented in the criminal justice and corrections system.104  A 2010 Senate Inquiry 
found that approximately 98 per cent of Aboriginal and Torres Strait Islander inmates 
across all jurisdictions have a cognitive disability, commonly hearing loss, and in the 
Northern Territory, over 90 per cent of Aboriginal and Torres Strait Islander inmates 
experienced significant hearing loss.105  Aboriginal women are more than twice as likely as 
men to experience psychological disability, and a Victorian study showed that 92 per cent 
of Koori women in prison had a lifetime diagnosis of mental illness and nearly half were 
suffering from post-traumatic stress disorder.106  Reflecting on the high rates of Aboriginal 
and Torres Strait Islander people with disability in the criminal justice system, the 
University of New South Wales’ Mental Health Disorders and Cognitive Disability in the 
Criminal Justice System Project commented: 
 

                                                
98 Telethon Kids Institute, ‘Nine out of ten young people in detention found to have severe neuro-disability’ 
(Media Release, 13 February 2018) <https://www.telethonkids.org.au/news--events/news-and-events-
nav/2018/february/young-people-in-detention-neuro-disability/>.  See also Carol Bower et al, ‘Fetal alcohol 
spectrum disorder and youth justice’. 
99 Carol Bower, quoted in Telethon Kids Institute, ‘Nine out of ten young people in detention found to have 
severe neuro-disability’. 
100 Ibid. 
101 Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 7. 
101 Australian Human Rights Commission, Equal before the law. 
102 Of the 36 young people who had FASD, only two young people were formally diagnosed with FASD prior to 
entering detention.  See Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 6. 
103 Telethon Kids Institute, ‘Nine out of ten young people in detention found to have severe neuro-disability’.  
See also Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 8.  
104 Australian Law Reform Commission, Pathways to Justice, 64-68. 
105 Senate Legal and Constitutional Affairs References Committee, Hear us, [8.103]; Troy Vanderpoll and 
Damian Howard, ‘Investigation into hearing impairment among indigenous prisoners in the Northern Territory’, 
3. 
106 Human Rights Law Centre and Change the Record Coalition, Over-looked and overrepresented, 18; 
Australian Law Reform Commission, Pathways to Justice, 354. 
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Indigenous Australians with mental and cognitive disabilities are forced into the criminal 

justice system early in life in the absence of alternative pathways.  Although this also 

applies to non-Indigenous people with mental and cognitive disabilities who are highly 

disadvantaged, the impact on Indigenous Australians is significantly greater across all 

measures and experiences gathered in the studies across the project.107 

Human Rights Watch also observed: 
 

Aboriginal and Torres Strait Islander people with disabilities are even more likely to end up 

behind bars.  Multiple forms of disadvantage mean that Aboriginal and Torres Strait 

Islander people are more likely to end up in jail than non-indigenous peers, including 

greater likelihood as youth and adults of living in out-of-home-care, being homeless, or 

having earlier and more frequent contact with the criminal justice system. 

Those Aboriginal and Torres Strait Islander people who have disabilities experience added 

challenges: the disability is often undetected in childhood, and even when it is, support 

services are difficult to access, putting them on a path where they are more likely to be 

incarcerated than get a university degree.  Research shows that most offences by 

Aboriginal and Torres Strait Islander people with disabilities are relatively less serious and 

pertain to theft, public order, traffic, and vehicle regulations.108 

Aboriginal and Torres Strait Islander children and young people with disability are also 
over-represented in the youth justice system.  The ALRC reported that ‘FASD-affected 
youth [are] 19 times more likely to be incarcerated’.109  Similarly, the Telethon Kids 
Institute study found the prevalence of FASD among Aboriginal youth detainees was 47 
per cent, which is ‘more than twice that of the highest population estimate of FASD in 
Australia of 19%, reported in a remote, mainly Aboriginal, population aged 7-8 years’.110  
Commenting on the elevated rates of FASD amongst Aboriginal youth, Bower et al stated: 
 

The greater prevalence of FASD in Aboriginal populations corresponds with higher rates of 

high-level alcohol consumption in these populations, but this observation fails to 

acknowledge the complex reasons for higher alcohol use.  Past colonial policies such as 

the removal of Aboriginal children from their families and resultant dispossession from 

land, community and culture, as well as the historical role of the criminal justice system and 

Aboriginal incarceration are well documented.  In addition, these policies have left a 

legacy: high levels of family violence, drug and alcohol misuse, mental health problems, 

poverty, disadvantage, marginalisation, trauma and incarceration have been well 

documented as traversing generations of Aboriginal families.  High population rates of 

FASD in Aboriginal young people are likely to be directly responsible, in part, for the high 

rate of Aboriginal youth incarceration.111 

Additionally, research indicates that offenders with disability have higher rates of 
recidivism and are more vulnerable to extended and repeat incarceration.112  This is often 
because offenders with disability are less likely to understand socially acceptable 
behaviour and they are not provided with accessible education and the necessary 

                                                
107 Eileen Baldry et al, University of New South Wales, A predictable and preventable path: Aboriginal people 
with mental and cognitive disabilities in the criminal justice system (2015) 12 (‘A predictable and preventable 
path’). 
108 Human Rights Watch, I Needed Help, Instead I Was Punished, 2. 
109 Australian Law Reform Commission, Pathways to Justice, 66. 
110 Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 7; Australian Law Reform 
Commission, Pathways to Justice, 66-67. 
111 Carol Bower et al, ‘Fetal alcohol spectrum disorder and youth justice’, 7 (citations omitted). 
112 Abigail Gray, Suzie Forell and Sophie Clarke, ‘Cognitive impairment, legal need and access to justice’, 5. 
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supports to comply with parole conditions and navigate post-incarceration life.  The Mental 
Health Commission of New South Wales acknowledged that: 
 

the over-representation of people with mental illness and cognitive impairment in prisons 

and re-offending statistics … [does not indicate] a simple cause and effect relationship. 

Rather, these statistics in large part reflect a failure to provide appropriate services and 

supports to people with relevant impairments in our community.113 

With respect to youth detainees with disability in Western Australia, Mutch explained that 
the socially unacceptable behaviour of many of the young people arises ‘from a brain that 
isn’t working properly, and that underlying, innate difference of brain function has not been 
previously recognised nor understood’.114  The Telethon Kids Institute study revealed: 
 

Many participants displayed problems with remembering and recalling information, such as 

struggling to remember instructions.  Others had difficulty understanding what was being 

said to them and being able to express themselves verbally, focusing their attention and 

being able to switch focus between tasks when required. 

Impairments may come across in behaviours with young people appearing willfully 

naughty, defiant, or lazy, when in reality they may [have] been … struggling to remember, 

understand or comprehend what is required of them.115 

Without the necessary supports, the study found that impairments which affect at least 
one area of brain function ‘would strongly impact’ on the ability of detainees with disability 
‘to conform with legal instructions, and with other aspects of the justice system such as 
being interviewed in court’.116  
 
Various explanations have been postulated for the over-representation of people with 
disability as offenders and defendants in the criminal justice system.  In its 1996 inquiry 
into people with an intellectual disability and the criminal justice system, the New South 
Wales Law Reform Commission proposed three primary hypotheses: the susceptibility 
hypothesis, the different treatment hypothesis and the psychological and socio-economic 
disadvantage hypothesis.117  French suggested that the latter two hypotheses are more 
widely accepted in current scholarship, as the susceptibility hypothesis has ‘declined in 
prominence and credibility as research has progressively revealed that social and 
environmental influences, rather than genetic pre-disposition, are determinative or 
facilitative of criminal conduct’.118  Although, French argued, there are ‘inherent 
characteristics that do expose persons with cognitive impairments to a greater risk of 
committing offences, and which interact with negative social and environmental factors to 
aggravate this risk’.119  However, a distinction must be made between harmful behaviour 
that is a manifestation of a person’s impairment and intentional wrong-doing.  Where a 
person is found to be unfit to plead, they are not criminally responsible for their conduct. 
 

                                                
113 Mental Health Commission of New South Wales, Towards a just system, 8. 
114 Raewyn Mutch, quoted in Telethon Kids Institute, ‘Nine out of ten young people in detention found to have 
severe neuro-disability’. 
115 Hayley Passmore, Carol Bower and Raewyn Mutch, ‘Almost every young person in WA detention has a 
severe brain impairment’, The Conversation (online), 14 February 2017 <https://theconversation.com/almost-
every-young-person-in-wa-detention-has-a-severe-brain-impairment-90695?>. 
116 Ibid. 
117 New South Wales Law Reform Commission, People with an Intellectual Disability and the Criminal Justice 
System, Report No 80 (1996). 
118 Phillip French, Disabled Justice, 28. 
119 Ibid. 
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The different treatment hypothesis acknowledges that people with disability are treated 
differently from those without disability, resulting in greater interaction with the criminal 
justice system. For example, people with intellectual disability are ‘more likely to be 
arrested, questioned and detained for minor infringements of public order law’, are more 
often refused bail and are more likely to receive a custodial sentence due to a lack of 
community-based options.120  Aboriginal and Torres Strait Islander people with disability 
are at a double disadvantage – they are often treated differently both due to their race and 
disability.  Agreeing with the Law Council’s previous finding that Aboriginal and Torres 
Strait Islander imprisonment rates are ‘linked to punitive criminal justice measures that 
criminalise Aboriginal and Torres Strait Islander people from a young age’121, Regional 
Alliance West submitted: 
 

We are also seeing disability being criminalised and so Aboriginal people with cognitive 

impairments are then even more likely to come into contact with the criminal justice 

system, particularly when they demonstrate anti-social behaviours as a result of their 

disability.122 

The psychological and socio-economic disadvantage hypothesis explains the over-
representation as a result of an individual’s impairment interacting with other primary 
factors, such as higher rates of unemployment, poverty, poorer educational attainment, 
alcohol or drug addiction and poor social skills.123  The recent prevalence study of FASD 
among youth detainees in Western Australia concluded that ‘it is likely the extensive 
amount of impairment [among youth detainees], along with poor mental and physical 
health, histories of trauma, and the lack of adequate processes in place to support them, 
is contributing significantly to the high rates of youth crime and the increase in serious 
incidents in Australian detention centres’.124  It found that many young detainees had ‘a 
history of trauma, early school disengagement and early substance misuse’.125  The lower 
levels of employment and poorer education outcomes for people with disability in Australia 
point towards a systemic failure to ensure employment and education is accessible and 
inclusive.126  Bower, Mutch and Passmore argued that ‘if more programs and services 
were based around the strengths of these young people [in detention], this may lead to 
better education and employment opportunities and a more hopeful future’.127  
 
As will be explored further below, in addition to socio-economic disadvantage and 
differential treatment, consultations and submissions revealed that systemic barriers to 
justice, such as lack of critical supports, inaccessible legal information, lack of 
understanding of disability and negative attitudes towards people with disability, can also 
contribute to high levels of interaction with the criminal justice system.  

Victims with disability   

People with disability, especially women, are also significantly over-represented as victims 
of crime.  Australian Cross Disability Alliance reported that people with an intellectual 
disability are 10 times more likely to experience violence and three times more likely to be 
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123 Ibid 31-32.  See also Australian Human Rights Commission, Willing to Work, 169. 
124 Hayley Passmore, Carol Bower and Raewyn Mutch, ‘Almost every young person in WA detention has a 
severe brain impairment’. 
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126 Australian Human Rights Commission, Willing to Work, 12.  See also CRPD, preamble, art 24. 
127 Hayley Passmore, Carol Bower and Raewyn Mutch, ‘Almost every young person in WA detention has a 
severe brain impairment’. 
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victims of assault, sexual assault and robbery compared to those without an intellectual 
disability.128  Alzheimer’s Australia submitted that: 

 
people living with dementia and other forms of cognitive impairment also have a 

heightened risk of abuse, as they may find it difficult or impossible to fully comprehend, 

recall, or report the abuse. Even if reported, these reports are sometimes dismissed as 

being unreliable.129 

Jennings suggests this vulnerability to violence is predominantly due to ‘deprivation of 
experience and opportunity’, such as dependency on social security and external care, 
and limited access to education and appropriate housing, as well as high levels of social 
and political discrimination.130  Aboriginal and Torres Strait Islander women with disability 
are at an even greater risk of experiencing violence and of being involved in violence and 
imprisoned, as they face ‘intersecting forms of discrimination because of their gender, 
disability, and ethnicity’.131  The Sex Discrimination Commissioner has acknowledged that 
women who experience intersectional inequality due to race, disability, age, sexual 
orientation, gender identity, intersex status or socio-economic status, often experience 
higher rates of violence and face additional barriers to seeking help and support.132  She 
has also observed that women with disability can experience violence in group homes. 
The isolation and discrimination experience by women with disability can create a further 
barrier to escaping this type of domestic violence.133  In consultation, Developmental 
Disability WA identified broader recognition that women with disability have an increased 
vulnerability to sexual assault and domestic violence as a top priority for future action.134 
 
The Australian Women Against Violence Alliance noted the increasing use of technology, 
such as the internet, social media, mobile phones, computers and surveillance devices, by 
perpetrators against women as a tactic of control and abuse within a wider context of 
violence against women.135  For example, several men in NSW were recently convicted of 
the ‘gang rape’ of an intoxicated 16-year-old girl with intellectual disability after filming the 
crime on a GoPro camera that was later recovered by police.136 The Australian Women 
Against Violence Alliance submitted that the non-consensual sharing of intimate images, 
or threatening to do so, is also increasingly used as a tactic in abusive relationships and in 
the perpetration of sexual assault.137 A RMIT University and La Trobe University study has 
found that 56.1 per cent of participants with disability had been victims of image-based 
abuse.138  This rate of abuse was significantly higher than the rate of abuse experienced 
by participants without disability (17.6 per cent).139  The study suggested that: 
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129 Alzheimer’s Australia, Submission No 22. 
130 Chris Jennings, Triple disadvantage, 12. 
131 Kriti Sharma, ‘Opinion: Indigenous, disabled, imprisoned – the forgotten women of IWD’, SBS (Online), 9 
March 2017 <http://www.sbs.com.au/news/article/2017/03/08/opinion-indigenous-disabled-imprisoned-
forgotten-women-iwd>. 
132 Australian Human Rights Commission, A Conversation in Gender Equality, 16. 
133 Ibid. 
134 Consultation, 28/09/2017, Teleconference (Developmental Disability WA). 
135 Australian Women Against Violence Alliance, Submission No 62, 8. 
136 Australian Associated Press, ‘Men jailed over gang rape of girl, 16, at Sydney house party’, The Sydney 
Morning Herald (online), 19 January 2018 <http://www.smh.com.au/nsw/kurt-stevenson-jailed-over-gang-rape-
of-girl-16-at-sydney-house-party-20180119-h0kvi2.html>. 
137 Australian Women Against Violence Alliance, Submission No 62. 
138 Nicola Henry, Anastasia Powell and Asher Flynn, RMIT University, Not Just ‘Revenge Pornography’: 
Australians’ Experience of Image-Based Abuse (2017) 7. 
139 Ibid 7. 

 



Page 25 

These findings may also reflect broader patterns of victimisation of those Australians 

needing assistance with their daily living activities, body movement activities and/or 

communication needs, whereby carers, who would often be acquaintances or family 

members, are among the perpetrators of abuse towards those with a disability.140 

The experience of abuse or other crime can be particularly traumatic for victims with 
disability.  The Mental Health Commission of New South Wales reported that: 
 

People with the relevant impairments [namely cognitive and mental health impairments] 

are at far greater risk of victimisation than the general population.  Being a victim of crime 

can be traumatic for anyone, and for people with relevant impairments, the trauma of 

victimisation can exacerbate existing conditions, and lead to critical mental health 

incidents.141 

Furthermore, prisoners with disability, both adults and juveniles, are particularly vulnerable 
to abuse and mistreatment in custody.142  In its recent report, “I Needed Help, Instead I 
Was Punished”: Abuse and Neglect of Prisoners with Disabilities in Australia, Human 
Rights Watch observed that: 
 

prisoners with disabilities often struggle more than others to adjust to the extraordinary 

stresses of incarceration and may be at a higher risk of violence and abuse … In all 14 

prisons visited, Human Rights Watch found that prisoners with disabilities are viewed as 

easy targets and as a result are at serious risk of violence and abuse, including bullying 

and harassment, and verbal, physical, and sexual violence.143 

The report included numerous harrowing case studies which illustrate the mistreatment 
and heightened vulnerability of prisoners with disability. For example: 
 

Four officers tackled me.  I  had played up the day before so they were trying to teach me a 

lesson.  The senior officer stood on my jaw while the other hit my head in and restrained 

me.  They said, ‘You don’t run this prison little c[…], we do,’ and they cut my clothes off.  

They left me naked on the floor of the exercise yard for a couple of hours before giving me 

fresh clothes.  They probably did it to humiliate me.  Officers call me ‘black c[…]’ heaps of 

times, it’s normal.  — Aboriginal and Torres Strait Islander male prisoner with a 

psychosocial disability (name and details withheld by Human Rights Watch), Queensland, 

2017. 

I was sexually assaulted [by other prisoners] …. I know at least one of them raped me, but 

I kind of blacked out.  I was bleeding, I still bleed sometimes.  I reported it the same day to 

two of the supers [superintendents], I filled out the medical request form.  They told me if I 

report it, I would go to the DU [detention unit] for six months.  So I ripped up the form in 

front of them.  Then when I went back to the unit, I got bashed up by some of the guys, not 

the ones who assaulted me…. They beat me up, stomped on me.  Called me a dog 

[traitor].  — Male prisoner with a cognitive disability (name and details withheld by Human 

Rights Watch), Queensland, 2017.144  
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How do people with disability respond to their legal problems? 
 
The LAW Survey reported that 84.3 per cent of respondents with disability took action in 
response to their legal problem(s).145  Over 55 per cent of those who took action sought 
professional advice – although more commonly from a non-legal adviser than a lawyer.146  
Notwithstanding high levels of action, people with disability were ‘significantly less likely 
than others to have finalised their legal problems’.147  However, the LAW Survey’s findings 
do not take into account the unknown number of people who did not recognise their legal 
problem as ‘legal’ in the first instance and thus did not take action.  For instance, an 
individual with psychosocial disability submitted: 

 

At what point these issues have become or are a legal problem is difficult to say and 

define.  This is primarily due to my limited knowledge of the law, (That is, what law covers 

what problems we are experiencing) what seems to be the complexity of the problems and 

the potential of more than one legal problem existing at the one time.  Even If we can 

match our circumstances to the right legal domain it is then difficult to determine how our 

problem may be positioned in the law particularly without legal expertise or the ability to 

read and understand legislation.148 

Queensland Advocacy Incorporated agreed that ‘many people with disability do not 
recognise their legal problem(s) as being of a legal nature and thus refrain from taking 
action to resolve their legal problem on this basis’.149  It also identified: 
 

[a range of] other reasons why people with disability may be more reticent, or less able, 

than people without disability to seek a resolution for their legal problems, including:  

• difficulties with communication;  

• lack of appropriate information and support, including – importantly – from skilled, 
independent advocates;  

• experiencing a history of treatment that normalises the present legal problem (i.e. a 
history of institutionalisation and abuse can result in a person not recognising 
abuse for what it is);  

• fears of interaction with the justice system, often based on past experiences;  

• having their initial complaints not progressed, or disregarded (people with disability 
can often face significant barriers to being recognised as a credible witness).150 

 
As will be discussed below, systemic barriers to justice significantly hinder the ability of 
people with disability to respond to, seek advice about and resolve legal problems. 
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What are the barriers constraining people with disability from 

accessing justice? 

Overview 

People with disability face a wide range of systemic and structural barriers to accessing 
justice, such as inaccessible legal information, physical inaccessibility, inflexible court 
procedures, negative attitudes and stigma towards people with disability, lack of 
understanding of disability by those who work in the justice system, lack of critical 
supports at all stages of the justice system, and an under-resourced legal assistance 
sector.  Aboriginal and Torres Strait Islander people with disability are particularly 
vulnerable and often face additional barriers to justice due to the ‘complex interplay of 
colonialism, disability and disadvantage’.151  Structural barriers can arise at every stage of 
the justice process – from initial contact with the police, to accessing legal assistance 
services, to participating in legal proceedings in court, to receiving adequate support in 
prison and upon release from detention.  These barriers are the manifestation of the 
physical, cultural and social environment failing to ‘change so as to enable persons with 
disability to participate on an equal basis with others’.152  French suggested that it is the 
justice system itself that ‘disables those persons with impairments that interact with it’, 
arguing: 
 

The experiences and outcomes of these individuals are not the immutable result of 

impairment, but are instead the result of social institutional systems that have failed to 

accommodate impairment as an ordinary incident of human diversity, and which 

consequently, have created and imposed disabling structural barriers to equality before the 

law for persons with disability.153 

The Disability Council of New South Wales observed that: 
 

The justice system views people with disabilities in a negative way.  People with disabilities 

encounter responses of fear, confusion, hostility and dismissal.  The system places the 

onus on individuals to assert their rights and demonstrate their capacity to access and 

participate within the justice system in a way that is not experienced by people who do not 

have a disability.154 

The barriers outlined below are not an exhaustive list, but an overview of some of the key 
barriers facing people with disability from a social relations perspective on disability. 
These barriers demonstrate that the justice system as a whole does not adequately 
accommodate the varying needs and capabilities of people with disability.155  Without 
appropriate adjustments and support, the legal system is largely inaccessible for many 
people with disability.   

                                                
151 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities: Addressing Legal Barriers and Creating Appropriate and Alternative Supports in the Community 
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152 Phillip French, Disabled Justice, 13. 
153 Ibid 13-14. 
154 Disability Council NSW, A Question of Justice: Access and Participation for People with Disabilities in 
Contact with the Justice System (2003) 7 (‘A Question of Justice’). 
155 Queensland Advocacy Incorporated, Submission No 43; Mental Health Commission of New South Wales, 
Submission No 96. 

 



Page 28 

Accessibility  

The ‘importance of accessibility to the physical, social, economic and cultural 
environment, to health and education and to information and communication, in enabling 
persons with disabilities to fully enjoy all human rights and fundamental freedoms,’ is 
recognised in the CRPD.156  Article 9 provides: 
 

To enable persons with disabilities to live independently and participate fully in all aspects 

of life, States Parties shall take appropriate measures to ensure to persons with disabilities 

access, on an equal basis with others, to the physical environment, to transportation, to 

information and communications, including information and communications technologies 

and systems, and to other facilities and services open or provided to the public, both in 

urban and in rural areas.157 

State parties are also obliged to take appropriate measures to identify and eliminate 
obstacles and barriers to accessibility.  
 
Lack of accessibility, including physical accessibility and accessible information, formats 
and processes, is a significant barrier to accessing justice for all people with disability, 
including victims, witnesses, defendants and jurors.158  Accessibility issues can arise at 
any stage of the justice process – from first contact with police, to accessing legal 
assistance, to participating in court.  For instance, Victorian Equal Opportunity and Human 
Rights Commission Chairperson, John Searle, found ‘people with disabilities in Victoria 
are routinely denied justice because police and other sections of the justice system are ill 
equipped to meet their needs’.159  Court practices and facilities are often not adapted to 
‘meet the access needs of witnesses [as well as defendants and victims] with sensory, 
physical, learning or communication disabilities’.160   French similarly noted that ‘[m]any 
aspects of the courtroom process can be inaccessible or otherwise problematic for 
persons with disability, perhaps compounding the pre-existing disadvantage with which 
they come to court, further diminishing their prospects for access to justice’.161  

Physical accessibility  

People with disability face physical barriers to justice when ‘measures have not been 
taken to ensure the accessibility of relevant physical environments’162, including courts, 
legal services, police stations, other service providers such as victim support or witness 
assistant services, and detention centres.163  The Disability Council of New South Wales 
argued: 
 

The lack of physical access reflects essential systemic assumptions about who is entitled 

to participate and how.  Resource and budget allocations reflect underlying attitudinal 

norms and priorities that overlook disability-related requirements.164 
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Physical accessibility includes making a building physically accessible for people with 
impaired mobility as well as creating a physical environment that is responsive to the 
needs of people with disability generally.  For example, fluorescent lighting or extraneous 
noise can be distracting for people with mental health conditions, and bright colours can 
affect the mood and behaviour of people with autism.165  The formal design and structure 
of the courtroom can influence people’s experience of justice.  Blind Citizens Australia 
submitted: 
 

Court processes commonly expose people who are blind or vision impaired to unfamiliar 

courtroom environments which can be difficult and stressful to navigate without appropriate 

assistance or support.  A number of our Members have reported not being provided with 

adequate support to negotiate the courtroom environment when appearing in court either 

as a defendant or a witness.166 

A negative experience can exacerbate feelings of stress and intimidation, and deter 
people with disability from initiating legal proceedings or prevent effective participation in 
legal proceedings.167   

Accessible information, communications and proceedings 

As a signatory to the CRPD, Australia is obliged to ensure and promote the full realisation 
of all human rights and fundamental freedoms for people with disability, which includes 
the provision of accessible information through the use of ‘mobility aids, devices and 
assistive technologies, including new technologies, as well as other forms of assistance, 
support services and facilities’.168  However, research, submissions and consultations 
indicate that people with disability are often prevented from participating in the justice 
system on an equal basis with others because legal information and legal proceedings are 
not made accessible and understandable through the provision of support, adjustments 
and aids, such as hearing augmentation, Braille signage, Auslan interpreters, the use of 
plain English and other Augmentative and Alternative Communication methods.169  Blind 
Citizens Australia submitted that: 
 

Much of the information that is available online in regards to legal rights, responsibilities 

and processes is still not provided in formats that are accessible to people who are blind or 

vision impaired.  Information-based brochures and guides are commonly provided in pdf 

format which is incompatible with the screen reading software that is used by people who 

are blind or vision impaired.  In our individual advocacy work, we have also found that 

there are still many Online contact and complaint forms that use graphical captchas which 

cannot be interpreted by people who are blind or vision impaired.170 

Such supports, adjustments and aids may either be unavailable, which is often the case in 
RRR areas,171 or simply not provided because the disability is unrecognised and/or the 
justice system staff lack the necessary experience in using alternative information and 
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communication systems.172  The Disability Council of New South Wales reported that 
some people with disability communicated ‘in a range of ways that people working in the 
justice system [did] not recognise or understand’.173  This issue was particularly prevalent 
‘at the front-end, when people sought information about their rights, asked for help, 
applied for legal aid, saw a solicitor, or were interviewed by police’.174  Interviewees with 
disability told the Disability Council of New South Wales ‘that police, lawyers and courts 
should allow them to tell their story in their own words instead of forcing them into fixed 
lines of questioning they did not understand’.175  French also observed: 
 

[a] lack of expertise and experience working with persons with disability among legal 

service providers, including in relation to … communicating with persons with disability – 

including the use of alternative modes and formats for communication required by persons 

with disability … [and] modification of court procedures and practices to accommodate the 

needs of persons with disability, including the use of alternative technology.176 

The complete lack of or inconsistent availability of support, adjustments and aids to make 
legal information and proceedings accessible, people with disability can find it particularly 
challenging to understand and actively participate in the justice system, especially given 
the system’s reliance on complex legal language.177  The challenges of navigating and 
understanding an inherently complex legal system without support was underscored by 
Justice Project stakeholders.178  Speech Pathology Australia submitted that: 
 

the justice systems are verbally mediated processes that require a level of cognitive and 

communication ability as a prerequisite for participation.  For example complex language is 

used throughout from the police caution, through the investigative interviews, discussions 

with legal representation, and during cross-examination.179 

Speech Pathology Australia stated that people with complex communication needs ‘are 
likely to have problems understanding the complex language used in the legal system’ 
and ‘may experience difficult[ies] expressing themselves adequately’ if they are not 
‘supported to provide accurate information to ensure their rights are upheld’.180  The 
Disability Council of New South Wales similarly reported that many people with disability 
find legal language ‘confusing, difficult to understand and overly technical’ – its use 
emphasising ‘a gap between those with knowledge and power and those without’.181  With 
respect to people with ABI, Jesuit Social Services submitted that the ‘symptoms of ABI, 
together with the use of complicated legal jargon and inconsistent processes, ma[k]e the 
justice system particularly confusing’.182  An individual with psychosocial disability stated: 
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Legislation I find very difficult to read as it is very formal.  The language I find very technical 

and many concepts difficult to decipher making it almost impossible to interpret how the 

law may apply to our own situation.183 

Furthermore, Blind Citizens Australia argued that the reliance on complex language was 
not limited to court proceedings; it also extended to AHRC proceedings.  It submitted: 
 

Some people have reported finding the nature of the Commission’s complaint process 

extremely difficult to understand.  The correspondence that is provided to the complainant, 

including background information that explains the conciliation process, and formal 

documents such as draft conciliation agreements, is often very legalistic and uses 

extremely complex language.  Many of our members feel that this places them at a 

significant disadvantage.  We submit that greater effort must be taken to make this 

information available in plain and easy English so that it is accessible to a broader cross-

section of the Australian population.184    

Additionally, even where supports are available to make proceedings accessible, people 
with disability may still be denied the opportunity to participate in the justice system on an 
equal basis with others because of laws that entrench their inequality before the law.  This 
is most clearly demonstrated with respect to the inability of certain people with disability 
serving as jurors.  The recent High Court decision in Lyons v Queensland 185 found that a 
deaf woman who uses Auslan was not discriminated against when she was denied the 
ability to serve on a jury.  The High Court confirmed that there was no provision under the 
Jury Act 1995 (Qld) to either administer an oath to an interpreter for a juror or allow an 
interpreter to be present in the jury room during confidential deliberations.  Disability 
Discrimination Commissioner, Alastair McEwin, stated that the High Court decision 
illustrated the need for better access to justice for people with disability, commenting: 
 

The justice system is not designed to allow people with disability to participate in it.  As Ms 

Lyon’s case has shown, there is a lack of awareness that people with disability are capable 

of functioning, with appropriate support and accommodations, in the justice system.186  

In March 2018, the Juries Act 1967 (ACT) was amended to ensure people with disability 
are not automatically exempt from jury duty in the ACT.  Section 16 of the Juries Act 1967 
(ACT) now provides that if a person may be unable to properly discharge the duties of a 
juror because they either have an ‘insufficient understanding of the English language’ or 
have a ‘mental or physical disability’, the judge ‘must consider if support that would enable 
the person to properly discharge the duties of a juror can reasonably be given’ and if 
satisfied, ‘must make a direction that support be given’.  Such support may include an 
interpreter, including an Auslan interpreter, assistance animal or disability support 
person.187 
 
The provision of support, adjustments and aids, such as Augmentative and Alternative 
communication methods, disability advocates, and registered or communication 
intermediaries, as well as proactive measures to reduce complexity, such as the use of 
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plain English, can ensure legal information and proceedings are accessible for people with 
disability.  The effectiveness of these measures is discussed in more detail in Part 2.188 

Adversarial system 

Several Justice Project stakeholders submitted that where support is not provided, the 
adversarial nature of the justice system, notably its emphasis on expediency, reliance on 
complex language and reluctance to adopt flexible procedures, presents a significant 
barrier to accessing justice for people with disability.  The complex, time-consuming and 
stressful nature of legal proceedings can cause frustration and anxiety for any individual 
needing to navigate the system.  However, without the necessary supports, certain 
impairments, such as ABI, mental health conditions or cognitive impairment, can 
compound an already intimidating, stressful and overwhelming experience.189  As Jesuit 
Social Services explained: 
 

The symptoms of ABI can severely impact on a person’s experience of the justice system. 

Having ABI can compound an already intimidating experience of the legal system, limit the 

ability to comply with sentencing orders and even exacerbate offending behaviour. The 

justice system can be daunting and difficult to navigate for those without a disability; 

however, for those with ABI who may struggle to engage in everyday tasks, this can be 

near impossible. 

… 

For many, their ABI exacerbated experiences of anxiety and vulnerability in the face of a 

complex justice system they could not comprehend and which did not make support 

available to assist them through it.190 

An individual with a mental health condition submitted that he found the legal process 
‘very frustrating’.  He commented, ‘I couldn’t find any member of the legal profession to 
listen to anything I had to say, that was very frustrating.  I couldn’t … I found it very difficult 
to defend myself in the family court because of the medication I was on and my illness’.191 
Another individual with a psychosocial disability described the ongoing stress and anxiety 
caused by her engagement with the legal system: 
 

This was one of the most hardest and stressful processes I have ever experienced in my 

life.  This whole process impacted terribly on our family.  It impacted significantly on my 

physical and emotional health and on our family … At times it felt quite too hard and not 

worth the personal costs.  At times, it was the system so to speak telling us to give up.192 

Similar experiences were recounted in a previous study by the Law and Justice 
Foundation of New South Wales, an interviewee with a mental health condition stated that 
the legal system ‘broke me, emotionally and mentally … I think it was the whole process.  
The magistrate and the witness … it was all stressful, and the outcome was stressful 
too’.193  
 
In particular, the adversarial nature of court proceedings were a common source of stress 
and anxiety for people with disability.  Cossins explained that the adversarial nature of the 
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justice system ‘has produced entrenched patterns of testing oral evidence through leading 
questions that utilise complex vocabulary, sentence construction and syntax’.194  DLA 
Piper argued ‘the hostility of cross-examination, the use of coercive questioning strategies 
and the delay between the event and proceedings all contribute to a negative impact on 
the testimony of witnesses with disabilities’.195  While the courts are required to disallow 
questions put to a witness in cross-examination that are misleading, confusing or based 
on a stereotype relating to a witness’s mental, intellectual or physical disability,196 or 
alternatively, ‘direct a witness to answer a question in a particular way such as using 
simple language or through non-verbal communication’,197 research indicates that judicial 
officers are generally reluctant to intervene in cross-examination.198  DLA Piper’s 
Background Paper on Access to Justice for People with Disability in the Criminal Justice 
System found that: 
 

Courts are generally reluctant to use their general powers under the legislation and without 

judicial officers exercising their discretion in disallowing improper questions and intervening 

in the cross-examination of witnesses, such provisions will not assist those with 

disabilities.199 

Ultimately, the ‘various methods to address particular inequalities inherent in the criminal 
justice system … are only as effective as the court will allow and much depends on the 
willingness of the court to adopt flexible evidence procedures’.200 
 
Additionally, the system’s emphasis on expediency, minimising costs and fast resolution 
of disputes can place additional pressures on people with disability who require 
adjustments, such as longer appointments, regular breaks in court to maintain 
concentration or Auslan interpretation.201  The Disability Council of New South Wales 
argued that the justice system ‘operates according to strict time-limits that do not 
recognise disability-related requirements, or the comparative disadvantage in access to 
essential resources and support’.202  It found that time constraints at all stages of the legal 
process can diminish the quality of communication between legal professionals and 
people with disability, as well as exacerbate feelings of stress and anxiety among people 
with disability.203  Karras et al observed that people with mental health conditions benefit 
from longer appointment times but resource constraints prevent many legal assistance 
services from having sufficient time to spend with clients with disability.204  For example, 
the duty lawyer scheme provided by Legal Aid Commissions for criminal matters often 
does not suit the communication needs of people with disability, depending on the type of 
impairment.  The short amount of time available to the duty solicitor to gather instructions 
may be insufficient for clients with complex communication needs.205  The Mental Health 
Commission of New South Wales submitted:  
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Of course, the courts’ focus on expediency is in direct response to complaints about 

protracted disputes which can have their own deleterious effects.  Further, there are 

financial costs involved in providing appropriate adjustments.  However, these need to be 

balanced against the benefits of enabling people with disability to fully participate in the 

justice system.206 

Negative attitudes and lack of understanding of disability  

Stigma and discrimination 

Justice Project stakeholders highlighted that people with disability continue to face 
negative stigma, prejudice and discrimination, which creates ‘significant barriers’ to 
accessing justice.207  With respect to people with mental health conditions, Queensland 
Advocacy Incorporated submitted: 
 

People with disability and mental illness have been significantly adversely affected by 

damaging stereotypes about the nature of particular types of disability and mental illness.  

Historically, there have been negative connotations associated with mental illness that 

have created a stigma about mental illness, and also generated the correlation between 

mental illness and a predisposition to violence.208 

The International Commission of Jurists (Victoria) submitted that people with disability 
from non-English speaking backgrounds face additional cultural and linguistic challenges 
to accessing justice because of language barriers and ‘a degree of stigma attached to 
disability among various cultures’.209   
 
Inadequate professional training about disability perpetuates misconceptions about 
disability and entrenches stigma and the social exclusion of people with disability. 

Inadequate training 

Professional training with respect to understanding, identifying and responding to disability 
is critical to ensuring access to justice for people with disability.  Training can help 
challenge negative stereotypes about disability and assist those working in the justice 
system to identify disability, which is a prerequisite for the provision of appropriate 
services and support systems.210  As noted by the then United Nations High 
Commissioner for Human Rights in 2010, ‘programmes, awareness-raising and social 
support are necessary to change the way society operates and to dismantle the barriers 
that prevent persons with disabilities from participating fully in society’.211  The Mental 
Health Commission of New South Wales submitted that disability training is a fundamental 
component of the social model of disability, explaining: 
 

where a social model of disability is adopted, the onus for ensuring access to the justice 

system rests on adjusting that system to respond to the individual needs of people with 
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disability, rather than requiring people with disability to fit into the pre-existing system.  This 

is complicated by a lack of experience among the legal profession, judiciary and court staff 

in identifying and accommodating disability and minimal understanding of the broad range 

of supports that could be used.212 

The importance of disability training in ensuring access to justice for people with disability 
is internationally recognised.  Article 13(2) of the CRPD provides: 
 

In order to help to ensure effective access to justice for persons with disabilities, States 

Parties shall promote appropriate training for those working in the field of administration of 

justice, including police and prison staff.213 

In 2013, the Committee on the Rights of Persons with Disabilities recommended the 
incorporation of ‘standard and compulsory modules on working with persons with 
disabilities into training programs for police officers, prison staff, lawyers, the judiciary and 
court personnel’.214  Appropriate training would enable the ‘justice system to draw on 
disability expertise in decision support and adjustments’.215 
 
Justice Project stakeholders have raised serious concerns about the inadequate disability 
training currently received by justice system personnel, including legal practitioners, 
service delivery staff, judicial officers, police, corrections officers and court staff, and 
reinforced the need for regular and ongoing training with respect to identifying various 
types of impairment, appropriately responding to disability, and accommodating the needs 
of people with disability.216  Speech Pathology Australia emphasised that as 
‘communication is a two-way process’, it is critical that people working within the justice 
system are able to ‘adapt their communication and respond effectively when interacting 
with someone with communication disability’.217  In order to achieve this, it argued that all 
professionals working in the justice system should ‘receive training in the identification of 
communication difficulties, and in modifying their communication when interacting with 
someone with a communication disability’.218  Regional Alliance West called for greater 
utilisation of disability advocates and non-legal support persons as well as ‘increased 
overall disability training’ for justice system personnel ‘to ensure staff are knowledgeable, 
aware and supportive of receiving and responding to communications from people with 
disability’.219  
 
Queensland Advocacy Incorporated agreed that ‘training in understanding disability is 
fundamental to ensuring access to justice’.220  Training should be developed in 
consultation with people with disability and their advocates, and be provided to justice 

                                                
212 Mental Health Commission of New South Wales, Submission No 96. 
213 CRPD, art 13(2). 
214 Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of 
Australia, adopted by the Committee at its tenth session (2-13 September 2013), UN Doc CRPD/C/AUS/CO/1 
(21 October 2013) para 28. 
215 Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws, Report No 
124 (2014) 194 (‘Equality, Capacity and Disability’). 
216 See, eg, Consultation, 07/09/2017, Canberra (Mary Durkin); Consultation, 14/09/2017, Teleconference 
(Speech Pathology Australia); Speech Pathology Australia, Submission No 34; Mental Health Commission of 
New South Wales, Submission No 96; Regional Alliance West, Submission No 94; Queensland Advocacy 
Incorporated, Submission No 43; Confidential, Submission No 72; JFA Purple Orange, Submission No 113; 
Confidential, Submission No 118; Jesuit Social Services, Submission No 30; Legal Services Commission of 
South Australia, Submission No 63.  See also Australian Law Reform Commission, Pathways to Justice, 324-
325. 
217 Speech Pathology Australia, Submission No 34. 
218 Ibid. 
219 Regional Alliance West, Submission No 94. 
220 Queensland Advocacy Incorporated, Submission No 43. 

 



Page 36 

system personnel on a regular basis ‘in order to improve their understanding of the needs 
and communication techniques of clients with intellectual impairment, and to enable those 
clients to be assisted to engage effectively with all aspects of the legal system’.221  
Training should include information about recognising intellectual disability and reduced 
capacity, as well as ‘information about different forms of cognitive disabilities and 
provision for the decision-making support’.222  However, Queensland Advocacy 
Incorporated cautioned that: 
 

sometimes identification results in labelling people, which is problematic in light of the 

negative stereotypes and assumptions about disability and particularly mental illness.  It is 

more effective and beneficial to consider a person’s history and their experiences, the 

issues that confront them and their support needs rather than relying on classification and 

depersonalising stigmata.223 

JFA Purple Orange similarly emphasised that disability training should focus on 
‘assessing and identifying appropriate support to enable the person [with disability] to 
fairly engage with the justice system in a manner which upholds their rights’.224  
Furthermore, some stakeholders have recommended that disability training should be 
ongoing and compulsory for all justice system personnel who engage with people with 
disability.225  
 
In addition, several Justice Project stakeholders226 raised specific concerns about the lack 
of understanding and training regarding FASD, and emphasised the need for greater 
research and data collection in this area, particularly with respect to the relationship 
between FASD and the criminal justice system.227  In consultation, Speech Pathology 
Australia argued that the justice system needs to focus on the underlying communication 
needs of individuals, which can arise from FASD, and better understand individuals’ 
pathways in and out of the justice system.  It stated that resourcing early and timely 
intervention, which includes awareness raising and preventative education regarding 
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FASD, will assist in breaking the cycle of disadvantage and redirect people out of the 
criminal justice system.228  Consultations in Western Australia revealed that FASD is a 
significant problem for vulnerable clients – it is often undiagnosed and can consequently 
lead to a miscarriage of justice.229  The Aboriginal Legal Service in Perth revealed that 
many of its young clients are affected by FASD, but noted that despite common 
perceptions, FASD is not ‘just an Aboriginal issue’.230  It observed that while research has 
improved in regards to diagnosis of FASD and the importance of early intervention,231 
there remains a key information gap about how best to respond to FASD once a diagnosis 
has been made, i.e. ‘what happens next’.232  Regional Alliance West similarly submitted: 
 

Early detection, treatment and support can potentially be critical in avoiding adverse 

outcomes for people with FASD in the criminal justice system.  

More needs to be done in working towards the development of a national diagnostic 

instrument for FASD, because, if the primary symptoms of the disability are not detected, it 

can result in secondary symptoms like trouble with the law, legal confinement (e.g. 

detention, jail, psychiatric are), inappropriate sexual behaviour and vulnerability to alcohol 

or drug abuse and the longer the delay in diagnostic information, the bigger the probability 

of these adverse outcomes presenting within the criminal justice system.233 

The following case study of ‘Anna’ provided by NAAJA demonstrates the propensity for 
young people to become entrapped in the criminal justice system when his or her FASD is 
undiagnosed and treatment and support is consequently not provided.   
 

Case Study  

A 15 year old Aboriginal girl in the care of the NT Office of Children and Families (OCF) 
has a history of exhibiting difficult behaviour.  As a result of her behaviour, she has 
been excluded from schooling for approximately five years.  Over a period of 14 
months, the girl has become involved in offending, primarily property damage, which 
has brought her before the courts on several occasions.  Due to the girl’s behaviour and 
concerns about her wellbeing, OCF was ordered to provide a report to the Court about 
the girl’s family support and access, accommodation, education and developmental 
issues.  While the report stated that it has been identified that the girl is operating 
intellectually as a seven-year-old, no formal FASD diagnosis was referred to and there 
was no proposed FASD management plan.234 
 

Consequences of stigma and inadequate training 

The consequences of deep-seated social stigma, negative attitudes towards people with 
disability held by those working within the justice system and inadequate disability training 
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can be detrimental for individuals with disability needing to engage with and navigate the 
justice system.  

Difficulties identifying and responding to disability 

Professional training for those working within the justice system is crucial to ensure that 
disability-related needs are identified and reasonable accommodations, where available, 
are made.235  Given that many people with disability have limited knowledge of their legal 
rights, including their entitlement to disability-related supports, and therefore may not 
request supports or appropriate adjustments, it is important that disability-related needs 
are recognised by those working within the justice system.236  Additionally, due to stigma 
and fear of negative attitudes and stereotypes about their disability, some people with 
‘hidden’ impairments, such as cognitive or intellectual impairment, ABI or a mental health 
condition, may decide not to inform their lawyer or a police officer of their disability and will 
often be reluctant to admit that they have not understood the advice or precaution 
given.237  In its recent report on prisoners with disability, Human Rights Watch explained: 
 

Disability identification relies heavily on self-reporting, which is inadequate since many 

prisoners are not aware of their disability; do not identify as having one including many 

Aboriginal and Torres Strait Islander interviewees (there is no equivalent word in traditional 

languages); have never been diagnosed prior to entering prison; or hesitate to disclose a 

disability for fear of stigma.238 

Training in identifying disability for the purpose of understanding an individual’s disability-
related needs is fundamental to ensuring the justice system can change to accommodate 
those needs.  As the AHRC noted, failure to identify disability can result in the necessary 
supports, aids and adjustments not being provided ‘because the need is not 
recognised’.239  In its 2014 Equal Before the Law report, the AHRC found that there is 
‘widespread difficulty identifying disability and responding to it appropriately’ among 
police, custodial officers, lawyers and courts.240  Police, for example, often fail to identify 
disability, and have difficulty distinguishing between different types of impairment, such as 
intellectual, psychosocial, cognitive and acquired brain injury.241  Better recognition of 
disability and consequent provision of supports, such as assistive technology, support 
persons and adjusted interviewing techniques, is crucial given that police officers are 
frequently the first responders to situations of crisis involving people with disability, 
whether as victims, witnesses or defendants.  As argued previously by the Law Council, 
lack of awareness of disability: 
 

contributes to the failure of the criminal justice system to provide appropriate support and 

may lead to more adverse outcomes both at the stage of police contact and at every other 

stage, including trial, sentencing and during incarceration.242   
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With respect to prisons and custodial officers, Human Rights Watch reported: 
 

Problems exist for people with disabilities throughout detention and prison, beginning with 

lack of proper assessment and identification of a disability.  Without such information, 

prisons fail to provide appropriate and adequate services and accommodations for the 

particular needs of prisoners with disabilities, or to track them within the prison system.243 

Training in identification of disability is also critical for lawyers and the judiciary.  Karras et 
al emphasised that a lawyer’s failure to identify a client’s mental health condition, for 
example, may result in that person ‘not receiving the time, assistance and understanding 
they need to resolve their legal issue’.244  With respect to judicial officers, the Senate 
Community Affairs Reference Committee noted: 
 

Screening of people with cognitive and/or psychiatric impairments needs to be made a 

priority, particularly for those with severe impairments such as FASD, to ensure that the 

judiciary can make early informed choices about diversion and therapeutic treatment for 

this group of vulnerable Australians.245 

The AHRC concluded that even when a person’s disability is identified, the ‘necessary 
modifications and supports are frequently not provided’.246  It explained: 
 

[T]hat despite much good work and the best intentions, people with disabilities have far too 

many unsatisfactory interactions with the criminal justice system.  In particular, knowing 

what support is available and getting to the right place at the right time seems to be part of 

the problem.247 

Justice Project stakeholders have made similar observations.  Jesuit Social Services 
argued that the ‘criminal justice system was not set up to identify or accommodate’ the 
needs of people with ABI.248  It submitted that:  
 

The extraordinary overrepresentation of people with ABI in prisons reflects a broader 

failure of the criminal justice system to recognise and respond to the needs of people with 

ABI. In fact, ABI is not well-recognised within the justice system, and the basic supports 

accepted as essential for people with other kinds of disability in other contexts are 

lacking—leaving people with ABI to fend for themselves in a system that most people 

without ABI would find overwhelming. 

… 

People working within the system must have an awareness of the causes, symptoms 

and common support needs of people with ABI. The system must make those 

supports known and available to people who have or are suspected of having ABI. 

Where their ABI is recognised, people can feel more confident to disclose their ABI 

and access services suited to their needs.249 
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During consultations, the Mental Health Law Centre in Perth outlined their concerns that it 
was common for police and other actors in the criminal justice system to not recognise 
their clients’ disability.  
 

Case study 

The Mental Health Law Centre recalled a case involving an older man who has muscle 
damage due a stroke and cannot use his left-hand side of his body.  The man was 
travelling with his grandson on the train and due to his young age, the grandson 
travelled free on public transport in Perth.  During routine ticket inspections, the transit 
guards asked the man why his grandson was travelling without a ticket.  The man 
answered, ‘don’t be a dickhead, he’s a young child so he’s free’.  The transit guards 
then ‘surrounded the man and jumped him’, trying to put his hands behind his back.  
However, because of his stroke, he could not move his hands behind his back.  The 
guards interpreted his locked arms as an attempt to obstruct the guards and resist 
arrest.  The police charged the older man with assaulting a public officer – an offence 
that carries a prison term.  The older man has no criminal record.250 

 

 
Another submission from a trained disability support person indicated that it is common for 
police not to identify an offender with intellectual disability and in many cases, this 
diagnosis does not occur until the offender is serving a custodial sentence.251 

Police responses to people with disability 

Several Justice Project stakeholders raised serious concerns about the appropriateness 
of police responses to people with disability, especially when their behaviour is evidently a 
manifestation of their impairment.252  For instance, the Mental Health Law Centre 
estimated that between 60 to 70 per cent of the offences that it deals with relate to acute 
episodes or manic relapse.253  McSherry et al described this approach to policing and law 
enforcement as ‘the “criminalisation of disabilities”, in which the environmental causes of 
difficult behaviour are ignored or played down, and/or disability is misinterpreted as 
deliberately difficult or defiant behaviour’.254  For example, Jesuit Social Services 
observed that the ‘ABI-related symptoms’ of offenders with ABI in prison ‘were sometimes 
misconstrued as “trouble-making” or evidence of drug usage’.255  Queensland Advocacy 
Incorporated submitted its view that the ‘differential treatment and disempowerment, 
including by people and organisations in protective roles (such as service providers)’ of 
people with disability ‘can normalise inappropriate treatment of people with disability and 
can subject people with disability to violence, abuse and neglect, including domestic 
violence’.256  
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In consultation, the Mental Health Law Centre cited examples where police responses to 
clients with disability may not have been appropriate.257  For example, it reported that one 
young male client had tried to hang himself outside of his ex-boyfriend’s house.  He had 
experienced abuse from his father and step-father from a young age.  The police were 
called and when they arrived, one police officer put his hands on the client.  The client 
then bit the police officer because the officer’s actions had triggered a response due to his 
history of childhood abuse.  The client was charged for assaulting a police officer.  The 
Mental Health Law Centre questioned whether it was in the public interest to press 
charges when the client was trying to hang himself.  They suggested that police did not 
always recognise or utilise the discretion not to charge.258  They were also concerned that 
responses to such incidents were primarily law-enforcement based, instead of ensuring 
adequate mental health care to obviously distressed individuals.  In this context, Baldry et 
al’s study of Aboriginal people with mental and cognitive impairment in the NSW criminal 
justice system has also resulted in findings that such individuals are being ‘managed’ by 
police, courts and prisons due to a dire lack of community-based services and support.259  
They have also stated that: 
 

Police have become the default frontline response to Aboriginal people with mental and 

cognitive disabilities.  In the absence of culturally responsive and therapeutic community-

based support, regular police contact from a young age sets this group up for a lifetime of 

“management” by the criminal justice system. … We found that police are often the first 

and only service to show up to a crisis involving Aboriginal people with mental and 

cognitive disabilities. 

But people told us that police often don’t recognise that someone has an intellectual 

disability or brain injury due to their lack of training in this area.  They often assume 

Aboriginal people are drunk or having a drug-induced mental health episode.  This means 

police don’t respond appropriately, and an interaction can escalate quickly and badly.260 

Other researchers have linked law-enforcement responses to difficult behaviour arising 
from a person’s impairment to higher levels of interaction with police, which has 
contributed to the over-representation of people with disability in the criminal justice 
system.261  Baldry, McIntyre and McCausland reported that Aboriginal people with 
disability were ‘forced into the criminal justice system early in life’ because of a range of 
factors, including lack of community support, lack of culturally safe and responsive 
services and disengagement from the education system.  These factors contribute to 
heightened interactions with police from an early stage in life because without disability 
and other support services, police become the default managers of Aboriginal people with 
disability.  Baldry, McIntyre and McCausland stated that Aboriginal people with disability 
‘are often seen as badly behaved or too hard to control, and left to police to manage’.262  
Baldry et al suggested that certain kinds of behaviour are viewed by police and schools 
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‘through a prism of institutional racism rather than disability’.263  For Aboriginal people with 
disability, interactions with police are often frequent and can escalate across the course of 
an individual’s life.  For example, as Baldry et al explained:  
 

Increased police contact as a person of interest in relation to minor theft or public order 

offences is a common pathway, with the likelihood of a number of court appearances 

before a juvenile justice custodial period.  Moving into adulthood, drug and alcohol misuse 

and mental health-related illnesses tend to worsen, often accompanied by increased 

experience of violence and self-harm, more serious offending and longer periods in 

custody.  Trauma and violence emerged as common and pervasive experiences for 

Aboriginal people with mental and cognitive disabilities in the criminal justice system.264 

Baldry et al compiled several case studies which ‘reveal the systemic arrangements 
positioning the individuals to have early and regular contact with criminal justice agencies 
and to experience systemic racism in particular’.265  As evidenced by the following case 
studies, common risk factors include deep social disadvantage, poverty, exposure to drug 
and alcohol misuse, family violence, early school disengagement, contact with the child 
protection system, including periods of out-of-home care, early contact with police as both 
a victim and an offender, and a lack of available and appropriate intervention to support 
multiple and complex needs.266 
 

Case study 

‘Matthew is an Indigenous man in his early twenties who was diagnosed with 
“behaviour defiance syndrome” as a child, and subsequently diagnosed with a 
borderline intellectual disability with an overall IQ of 70 as well as substance use 
disorder.  He attended school on and off until year eight but his school attendance was 
very poor and he effectively ceased to engage with school around year four.  

Both Matthew’s parents came from highly disadvantaged backgrounds and used 
alcohol to excess, and Matthew was surrounded from birth with drugs and alcohol.  
Matthew lived between the streets and various relatives from a young age and was 
regularly recorded by police and community services as having ‘no fixed address’ and 
as being a child at risk.  

At age seven Matthew had his first police event, with police recording sadistic and 
threatening behaviour.  As he was under the age of ten no formal action was taken.  He 
started to go in and out of state care eventually coming under permanent OOHC, 
however all his foster care arrangements broke down quickly due to his behaviour.  
Between the ages of seven and 11, Matthew had over 70 contacts with police as a 
person of interest, often for minor thefts of money and retail items (usually food) and 
some for more serious matters.  

Matthew had hundreds of recorded police contacts for both offending and being a child 
at risk, and many juvenile justice orders before the age of 18.  His first custodial 
episode was at age 10, and he went in and out of juvenile justice custody over 10 times 
for increasingly serious offences.   

                                                
263 Eileen Baldry et al, A predictable and preventable path, 12. 
264 Ibid 11.  See also Eileen Baldry, Elizabeth McEntyre and Ruth McCausland, ‘Aboriginal people with 
disabilities’.  
265 Eileen Baldry et al, A predictable and preventable path, 63. 
266 Ibid. 
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He also committed offences whilst in custody, including assaults on young workers and 
escapes, and threatens self-harm.  As an adult he has had hundreds more police 
events and many adult custody episodes.  

Matthew has not lived in an ordinary community space as a small child, youth or adult 
but has been in marginal community/criminal justice spaces controlled by the criminal 
justice system, with police as his frontline “carers”.  He receives no adequate 
interventions or services by relevant government agencies despite his vulnerability and 
homelessness from an early age.  By the time he was 14 he was entrenched in this 
criminal justice system.  He has not received disability support as a child or adult’.267 

 

Case study 

‘Casey is a young Indigenous woman aged in her early twenties who has been multiply 
diagnosed with a range of mental and cognitive conditions, including behavioural and 
emotional conditions emerging in childhood and adolescence.  These include ADHD, 
conduct disorders, adjustment disorders, personality disorder and bipolar affective 
disorder.  Casey has also been identified as having a developmental delay and 
intellectual disability with an IQ of 64.  She has a long history of self-harm, physical 
abuse and trauma.  She has used alcohol and other drugs from a young age.  After the 
age of 13 she barely attended school.  

Casey began to be recorded by police as disturbed, suicidal and homeless in her early 
teens in the remote NSW town in which she grew up.  She was admitted to hospital 
under the Mental Health Act on numerous occasions where she was usually sedated 
and restrained and released the following morning.  In one year alone Casey was the 
subject of 87 police events, as a result of which she was taken into police custody 35 
times and charged on 56 different counts.  On numerous occasions Community 
Services, the local mental health service and the local hospital recorded they could not 
support Casey.  

Casey was a client of Community Services, ADHC, juvenile justice and a number of 
other community-based agencies and services from a young age, and yet due to her 
‘problematic behaviour’, she was left to the police to manage.  Police noted that Casey 
needed medical and mental health treatment that she was not receiving.  Although her 
mother was unable to support her, bail conditions continued to require that she live with 
her mother, so she constantly breached bail.  The only time Casey was not recorded as 
being regularly picked up police or held in detention or in hospital was during a respite 
placement for six months.  When this arrangement came to an end, Casey resumed her 
frequent police contact.  After this Casey was again imprisoned in juvenile justice 
detention and was repeatedly admitted to psychiatric facilities under the Mental Health 
Act where she was restrained and sedated.  

                                                
267 Ibid 48. 
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Casey’s intellectual disability and personality disorders together with her traumatic 
childhood appear to be the key factors precipitating her institutional contact.  The 
pattern of frequent self-harm, assaulting carers, damaging property, absconding from 
the facility and resisting arrest continued until Casey accessed the Community Justice 
Program, a specialised intensive 24 hour supported accommodation program.  This 
support reduces her police and other criminal justice contacts for the first time in her 
life, other than the six months she spent in kinship care’.268 

 
Regional Alliance West’s submission also raised concerns ‘about the high numbers of 
people with disability that are in prison and how people with disability can be criminalised 
because of issues connected to their disability’.269  Furthermore, negative experiences 
with police can foster mistrust towards authority and the justice system generally.  Jesuit 
Social Services stated that the experience of ‘being treated disrespectfully by police, 
magistrates, custodial and community corrections officers caused participants [with ABI] to 
lose respect for the law and to disengage’.270  Similarly, Regional Alliance West submitted 
that ‘people with disabilities can have a mistrust of the police and others within the legal 
system, as they have personal experience of or know of someone who has had a bad 
experience, due to not being heard or misunderstood’.271 
 
Furthermore, lack of disability training by police and the use of law-enforcement 
responses to difficult behaviour has recently been linked to the over-representation of 
people with mental health conditions as victims of police shootings.  NSW police data 
revealed that 54 per cent of the 35 people shot dead by NSW police in the past 20 years 
had a diagnosed mental health condition.272  Shoebridge MP argued that this is a result of 
‘under-resourcing of mental health facilities and a lack of police training on mental 
health’.273  It has been reported that NSW police officers only receive one day of training 
with respect to approaching and responding to people with mental health conditions in 
crisis.  Approximately 300 police officers participate in a further four-day course.274  To put 
this in context, in the 2016-17 financial year, the NSW police force consisted of 20,667 
employees, including 16,649 police officers and 4,018 civilian staff.275 
 

Case study 

Ian Fackender had schizophrenia and was shot dead by police in 2017.  Fackender had 
been diagnosed with schizophrenia 15 years earlier, following the loss of his child at 36 
weeks.  At times he struggled with the side-effects of his medication and sometimes 
chose not to take it.  

On 30 August 2017, Fackender’s family were concerned for his wellbeing as he had not 
answered phone calls from his family and mental health care workers.  The mental  

                                                
268 Ibid 52. 
269 Regional Alliance West, Submission No 94. 
270 Jesuit Social Services, Submission No 30. 
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Page 45 

health workers called the police to assist.  Police arrived at Fackender’s house in the 
evening.  After he did not answer the door, police let themselves into his house with a 
key Fackender’s mother had given them. 

Police found Fackender asleep in his bed with his Star of David sword.  Fackender’s 
mother stated that he held his sword ‘when he was unwell, that was his protection 
against everything’.  

When Fackender was woken by police, he grabbed his sword.  Police felt threatened by 
Fackender’s actions and attempted to taser him before retreating.  A police officer then 
resorted to the use of his firearm and shot five shots into Fackender.  Fackender died at 
the scene.  He was five days overdue for his monthly injection of medication when he 
died.276 

 
There are other recent instances of mistreatment by police and inappropriate use of force 
against people with disability that have been reported across Australia.277  Such instances 
have raised questions about the adequacy of police training with respect to responding to 
people with disability as well as the effectiveness of internal complaint systems and police 
accountability more generally.  The experience of over-policing and under-policing of 
people with disability is further explored in the Broader Justice System Players Chapter 
(Part 2). 

Pleading guilty 

The Disability Rights Advocacy Service reported to the AHRC that at summary level, there 
is a risk that a guilty plea may be entered by a duty lawyer who has failed to identify that 
the client has disability.278  A lack of understanding of disability and training to identify 
disability, as well as time and resource constraints, mean that many duty lawyers are 
unable to thoroughly investigate the matter prior to entering a plea.  The Court is 
consequently unable to take into account the offender’s disability and assess whether the 
disability is a mitigating factor in the alleged offending.  The AHRC also heard instances 
where courts were not adjourned to determine whether an accused person has 
disability.279   
 
Further, some people with cognitive, mental or intellectual disability are either advised or 
choose to plead guilty to an offence rather than risk being found unfit to stand trial and 
face indefinite detention.  As will be discussed below, to avoid adverse outcomes arising 
from a finding of unfitness to stand trial, there are incentives for innocent people to plead 
guilty as it is often the case that a person found to be unfit to stand trial will spend more 
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time in detention than she or he would if her or his case progressed through the courts.280  
Chief Justice Martin of the Supreme Court of Western Australia commented: 
 

Lawyers do not invoke the legislation, even in cases in which it would be appropriate 

because of the concern that their client might end up in detention, in custody, in prison, for 

a lot longer period than they would if they simply plead guilty to the charge brought before 

the court.281 

Misconceptions about reliability 

A lack of understanding of disability by those working within the justice system, including 
juries, can result in negative assumptions and stereotypes about the reliability and 
credibility of people with disability at all stages of the legal process – including reporting a 
crime, giving evidence in a police interview or in court, instructing lawyers, making legal 
decisions, seeking remedies for alleged violations of their rights and otherwise 
participating in legal proceedings.282  With respect to people with intellectual disability, the 
Judicial Commission of New South Wales explained: 
 

People with intellectual disabilities are vulnerable to prejudicial assessments of their 

competence, reliability and credibility because judicial officers and juries may have 

preconceived views regarding a person with an intellectual disability.  For example, they 

may fail to attach adequate weight to the evidence provided because they doubt that the 

person with intellectual disability fully understands their obligation to tell the truth.  In 

addition, people with an intellectual disability are vulnerable to having their evidence 

discredited in court because of behavioural and communication issues associated with 

their disability.283 

JFA Purple Orange similarly submitted that ‘[t]ypically assumptions are made that [people 
who experience cognitive impairment, mental health conditions, communication difficulties 
and/or are non-verbal] are unable to be a reliable witness, their testimony is often not 
seen as credible and therefore not sought’.284  With respect to people who are blind or 
vision impaired, Blind Citizens Australia submitted: 
 

People who are blind or vision impaired are often subjected to a perceived lack of 

credibility due to the negative attitudes and misconceptions of professionals working in law 

enforcement and judicial roles.  Such prejudices most commonly impact upon women who 

are blind or vision impaired who have experienced family violence, and can be a 

contributing factor in preventing them from fleeing violent situations.285 

Misconceptions about reliability combined with other factors, such as stigma and 
associated feelings of shame and embarrassment, fear of retribution from the alleged 
perpetrator, a lack of awareness of their legal rights and inaccessible legal information 

                                                
280 Australian Law Reform Commission, Equality, Capacity and Disability, 210. 
281 Chief Justice Wayne Martin, quoted in ‘“Urgent need” for law change as mentally-impaired accused 
detained indefinitely, WA Chief Justice Wayne Martin says’, ABC (online), 10 July 2015 
<http://www.abc.net.au/news/2015-07-10/push-for-mentally-impaired-accused-law-change-in-wa/6611010> 
(‘Urgent need for law change’). 
282 People with Disability Consultation Paper, 21; JFA Purple Orange, Submission No 113; Queensland 
Advocacy Incorporated, Submission No 43; Regional Alliance West, Submission No 94; Mental Health 
Commission of New South Wales, Submission No 96. 
283 Judicial Commission of New South Wales, Equality before the Law Bench Book, [5.3.1]. 
284 JFA Purple Orange, Submission No 113. 
285 Blind Citizens Australia, Submission No 83. 

 



Page 47 

and assistance, can result in victims with disability not reporting crimes to police.286  A 
2014 study of the experiences of people with disability reporting crime by the Victorian 
Equal Opportunity and Human Rights Commission revealed that many participants felt 
that ‘negative attitudes of police towards their disability made a significant difference to 
their experience of reporting’.287  The study found that participants were reluctant to report 
crime due to fear that they would not be believed or would be viewed as lacking credibility 
when reporting crime to police. 
 
Even if a crime is reported to police by a victim with disability, misconceptions about 
reliability and negative assumptions about the victim’s ability to testify in court may cause 
police not to investigate and/or proceed with charges or may result in the Director of 
Public Prosecutions not prosecuting the charges due to limited chances of securing a 
conviction.288  Regional Alliance West submitted: 
 

A person with disabilities may have poor numeracy and literacy skills.  This can cause the 

person to become stressed, forget what they need to talk about and break down, leading to 

frustration, which in turn escalates the stress level of the client.  It can cause the matter to be 

thrown out and not dealt with.289 

In 2013, the Victorian Office of Public Prosecutions stated that the frequent 
discontinuance of matters dealing with a crime against a person with disability was 
‘usually due to courts not accommodating the disability, the judge not picking up on issues 
with the cross-examination, and the questions being asked not being appropriate, even 
though we conference with them’.290  French argued that previous negative experiences of 
attempted investigations and failed prosecutions of crimes generate poor expectations 
among social services and law enforcement officers.  This, in turn, creates a ‘self-fulfilling 
prophecy – past disappointment and frustration result in current failures to undertake 
appropriate investigations, or pursue prosecutions.  Current failure reinforces the 
perception that investigation and prosecution is futile’, which ultimately ‘emboldens 
perpetrators’ and places the victim and future victims at greater risk of violence.291  In the 
Senate Inquiry into violence, abuse and neglect of people with disability, the Senate 
Community Affairs References Committee received evidence from over 70 victims who 
had attempted to report crimes committed against them to the police but in most cases, 
the police failed to investigate the incident and charge the perpetrators due to a perceived 
lack of evidence or credibility of a witness with disability.292   
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Case study   

‘Peta has intellectual disability and lives in supported accommodation.  She was raped 
by a support worker.  The police were notified, and although believing Peta's evidence, 
they felt that they would [not] be able to obtain a conviction against the support worker 
because Peta's testimony would be deemed unreliable by the court.  Consequently, the 
police did [not] pursue the investigation.  The support worker is still working for the 
same organisation, but at a different facility’.293  

 

 

Case study 

‘Robert’ is aged 7 years and has brain damage, an intellectual disability, autism and 
uncontrollable epilepsy.  He also has limited speech and communicates with actions 
and limited words that are more of a command.  

 

Robert attended a long hour day care centre between January 2014 to October 2016, 
during which time he was involved in a significant number of reported accidents and 
incidents.  On a number of occasions, staff at the centre used excessive or 
inappropriate force to discipline or restrain Robert. 

 

Despite failing to contact his parents regarding these incidents, the centre withdrew 
Robert from the centre because of his challenging behaviour.  The family took the 
matter to the Human Rights Commission and received a small amount of compensation 
from the centre. However, the workers who used force against Robert have not been 
charged. The police were unwilling to charge the workers saying that, as Robert is non-
verbal, he would not be able to stand up in court and speak about what had happened. 
This was even though the family had received an incident form signed by the workers 
that held him down.294 
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Case study 

‘Sarah is an Indigenous woman now in her late twenties.  Over the course of her life 
she has been diagnosed with intellectual disability, [FASD], epilepsy, acquired brain 
injury and a range of mental health disorders including depression, schizophrenia and 
post-traumatic stress disorder.  She has a history of sexual abuse, self-harm, and drug 
and alcohol misuse.  Between the ages of 16 and 24 years Sarah was admitted to 
hospital on 49 occasions.  She had no contact with the juvenile justice system and did 
not receive disability related services.  

 

Sarah was raised by her grandmother along with her two brothers.  When she was 14 
she alleged she was repeatedly sexually assaulted by a neighbour.  When police 
investigated, they found that Sarah was an “unreliable witness” due to inconsistencies 
in her recounting of the incident and no charges were laid.  This response comes to 
characterise virtually all her subsequent reports of sexual assault and victimisation.  
From 15 years of age Sarah was under the care of the Community Services due to her 
“vulnerability” and “concern for her living circumstances”.  She resided in youth refuges 
interspersed by instances when she absconded and returned to her grandmother’s 
house for short periods.  At the age of 18 she came under the Protective Services 
Commissioner for financial management.  

 

From age 10 to 24 Sarah had 129 police contacts in which she was identified as a 
victim of crime, including sexual assaults, domestic violence and property related 
offences – including an incident in which she was robbed of her disability support 
payment as she exited the office of the Protective Commissioner.  As an adult Sarah 
was charged with 12 criminal offences including property damage, driving without a 
license, non-aggravated assault and resisting arrest.  She served three short sentences 
averaging 33 days each in adult correctional custody, with self-harm incidents noted on 
each occasion. 

 

Sarah experienced violence in a series of relationships beginning in her late teens, 
including with a known drug dealer.  Police were regularly called to domestic violence 
related incidents between Sarah and her partners, and were recorded as having 
discussed the use of AVOs with Sarah and the possibility of her pressing charges 
against these perpetrators.  AVOs were rarely taken out as Sarah’s partners were also 
her carers and she indicated she would be unable to manage without their “care”.  
Sarah pressed charges only once, resulting in her partner being charged and appearing 
in court, at which point Sarah refused to give evidence against him, again stating that 
she “needs him at home”.  Despite extensive notations relating to her intellectual 
disability and mental health disorders in police records, there is only one instance in 
which a support person is called to the police station to assist her’.295 
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Lack of critical support services 

As discussed in more detail in Part 2, critical support services operate alongside, 
collaborate with and underpin elements of the formal justice system and related services, 
to enable accessibility and equality for people with disability.  Some support services, 
such as disability advocates and support persons, may be required at every stage of the 
legal process to enable people with disability to participate in the justice system on an 
equal basis with others. Other supports, such as accommodation, rehabilitation and 
diversionary programs, and health and allied health services, play an important role in 
early intervention and prevention of legal problems and/or diverting people with disability 
away from the criminal justice system to prevent escalating or re-occurring legal problems. 
 
Research, submissions and consultations have confirmed that there are several gaps in 
critical support services and infrastructure necessary to deliver access to justice to people 
with disability and to enable equal participation in the justice system.  In its report Equal 
Before the Law, the AHRC identified key barriers to accessing justice for people with 
disability, many of which related to lack of critical support services – including: 
 

• ‘People with disabilities do not receive the support, adjustments or aids they 

need to access protections, to begin or defend criminal matters, or to 

participate in criminal justice processes’; 

• ‘Specialist support, accommodation and programs may not be provided to 

people with disabilities when they are considered unable to understand or 

respond to criminal charges made against them (‘unfit to plead’)’; 

• ‘Support, adjustments and aids may not be provided to prisoners with 

disabilities so that they can meet basic human needs and participate in prison 

life’; and 

• Unavailability of ‘community support, programs and assistance to prevent 

violence and disadvantage and address a range of health and social risk 

factors’ for some people with disability.296 

Justice Project stakeholders identified similar gaps in support services and programs.297 
Jesuit Social Services, for example, submitted: 
 

People with ABI require more support to access justice within and outside the criminal 

justice system. Many participants felt they were “set up to fail” due to the lack of disability-

specific services available, both within the justice system and in the broader community. A 

number of simple measures of support have the potential to make significant differences.298 

Disability advocates or support persons 

Disability advocates and non-legal support persons play an important role in facilitating 
access to justice for people with disability at all stages of the justice system.299  For 
example, disability advocates can assist people with disability access justice through: 
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• ensuring that they understand police procedures; 

• facilitating effective engagement with police; 

• helping them to navigate the court process; 

• supporting them to instruct their lawyer; 

• ensuring fair procedure and treatment by police or other enforcement bodies; 

• enabling early intervention to address burgeoning legal problems; and 

• supporting them to re-integrate into the community following a period of 
institutionalisation or imprisonment. 

 

Justice Project stakeholders have raised concerns about ‘[l]ack of appropriate support, 
including freely available, independent, appropriate and quality advocacy’300 at all stages 
of the legal process.301  For example, at the police stage, Regional Alliance West 
submitted that ‘[i]n some cases, people with disabilities do not understand the questions 
that are being put to them, and an advocate, when allowed into the interview, can reword 
things so that they understand what is being asked’.302  However, notwithstanding the 
benefits of a support person, Regional Alliance West argued that ‘it can be difficult to get 
the police to allow a support person in the room when the person being interviewed has a 
disability’.303  Without a disability support person, there is a higher risk of a miscarriage of 
justice as defendants may not understand what is being said in a police interview or 
victims may be discouraged or dismissed from reporting crimes as police incorrectly 
assume their evidence is unreliable or inconsistent.304  At the court stage, a disability 
advocate or support person can play a vital role in providing emotional support as well as 
offering practical assistance with administrative tasks, such as filling out forms.  Blind 
Citizens Australia submitted: 
 

Several of our members who have attempted to file matters to be heard in court have 

reported experiencing significant difficulty with completing the necessary paperwork.  

People are not generally offered or provided with assistance to complete this paperwork.  

In the absence of a neutral third party who is able to provide assistance with such tasks, 

people are forced to rely upon family members or friends.  This can greatly compromise 

the privacy and dignity of the individual and in some cases, can also expose them to 

heightened levels of vulnerability.305 

Another individual with psychosocial disability recounted his experiences as a self-
represented litigant in court: 
 

Apparently I hadn’t put in a form that I was required to put in … and he [the registrar] told 

me to go away and fill out a form, and I find it very difficult to do paper work … because of 

my illness … I had no advocate and no one there to help me to try and fill out this form.  

When I thought I had filled out the form appropriately … I took it back in and handed it up 

to [the] judicial registrar ... he looked at it and threw it aside and said “I’m not accepting 

that”.  And I just broke down again.306 
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In consultation, Sussex Street Community Law Services also observed that many of its 
clients with disability required additional non-legal support to navigate the system 
effectively, such as assistance to fill out forms and attend appointments.307 
 
Additionally, lack of support persons or disability advocates to assist people with disability 
following a period of institutionalisation or imprisonment can increase the risk of recidivism 
and reduce the prospects of effective reintegration into the community.  Jesuit Social 
Services explained: 
 

For some participants, having ABI limited their ability to comply with community corrections 

orders, as these presumed a functioning memory and comprehension of relatively complex 

requirements. Yet the level of support they needed to understand and comply with orders 

was simply not available. They could not openly report their disability for fear of it being 

exploited by police, corrections officials or other offenders. When their disability was self-

reported, it was often not taken into account nor deemed to warrant special consideration 

or assistance.308 

The Critical Support Services Chapter (Part 2) explores the important role of disability 
advocates in more detail and outlines various disability support services that appear to be 
working.  

Accommodation 

Lack of appropriate accommodation can have detrimental consequences for people with 
disability in the criminal justice system.  Without accessible bail hostels that have the 
resources and infrastructure to accommodate the needs of people with disability, there is 
a risk that bail will be denied and consequently, lengthy periods are spent in prison on 
remand.  Once in custody, people with disability are less likely to be granted parole as 
they are often unable to formulate an appropriate post-release plan, including finding 
suitable and secure accommodation.  Justice Project stakeholders indicated that there is 
an insufficient availability of disability-responsive post-release accommodation.309  
Offenders with an ABI interviewed by Jesuit Social Services ‘reported insecure housing as 
a significant factor in their cycles of offending’.310  Jesuit Social Services submitted that 
‘[s]upporting people with ABI access secure housing would make a significant difference 
in promoting their stability, facilitating long-term support and ultimately reducing 
recidivism’.311  The Office of the Public Advocate South Australia views: 
 

appropriate accommodation [as] an essential element of achieving stability for people 

leaving prison with cognitive impairments and mental health conditions.  A “one-size-fits-

all” approach does not ensure the type of stability and support that a person with a 

disability and a history of offending may require to reduce the risk of reoffending and 

returning to prison.  It is vital that supported housing options be diversified and moved in 

the direction of small scale and independent accommodation with individualised support to 

meet the specific needs of the service user.312 

                                                
307 Consultation, 08/09/2017, Perth (Sussex Street Community Law Services). 
308 Jesuit Social Services, Submission No 30. 
309 Office of the Public Advocate South Australia, Submission No 49; Queensland Advocacy Incorporated, 
Submission No 43; Mental Health Commission New South Wales, Submission No 96; Jesuit Social Services, 
Submission No 30. 
310 Jesuit Social Services, Submission No 30. 
311 Ibid. 
312 Office of the Public Advocate South Australia, Submission No 49.  
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Lack of appropriate accommodation for people found unfit to stand trial and forensic 
patients has resulted in prison being used as an alternative accommodation option.  As 
will be explored further below at ‘laws, policies and practices’, this is extremely 
problematic as prisons are unable to accommodate the complex needs of people with 
disability and detention is often in higher levels of security than clinically indicated.  
Additionally, in jurisdictions that do not provide statutory limits on the period of detention, 
such as Western Australia, the Northern Territory and Victoria, people can remain 
detained indefinitely – although in the latter two jurisdictions, the court must set a ‘nominal 
term’ for supervision.313  The need to invest in alternative, non-custodial accommodation 
for people found unfit to stand trial and forensic patients was identified as an urgent 
priority by several Justice Project stakeholders.314  The Mental Health Commission of New 
South Wales reported that ‘fifteen per cent of all forensic patients in NSW are detained in 
prisons. This is commonly due to a lack of available places in non-custodial settings’.315  
With respect to forensic patients, the Mental Health Commission of New South Wales 
explained that: 
 

The current forensic system has too few placements in low and medium secure settings 

which restricts the ability to ensure forensic patients are accommodated in the most 

appropriate environment and causes a considerable backlog. 

… 

Many forensic patients in prison have orders stating they should be transferred to the 

Forensic Hospital, but the lack of available beds in the Hospital means they remain in 

prison for more than two years before transfer.  The long wait for transfer to a therapeutic 

setting is detrimental to recovery.316 

While steps have been taken to establish alternative accommodation, such as the Bennett 
Brook Disability Justice Centre in Perth and the Complex Behaviour Unit in Darwin, much 
work remains to be done.317  Bail accommodation and support, and accommodation for 
people found unfit to stand trial is discussed further at Critical Support Services Chapter 
(Part 2). 

Rehabilitation and diversionary programs 

Justice Project stakeholders have indicated that the availability of rehabilitation and 
diversionary programs for people with disability is severely limited, especially in custody 
and in RRR areas.318  As a result, people with disability are more likely to be given a 
custodial sentence and once in prison, have fewer opportunities to participate in 
rehabilitation and other education and support programs.319  The Mental Health Law Clinic 
and the Disability Justice Centre observed that people with cognitive impairment or mental 
health conditions are not always able to take advantage of existing prison programs in 

                                                
313 Australian Law Reform Commission, Equality, Capacity and Disability, 208. See Criminal Law (Mentally 
Impaired Accused) Act 1996 (WA) ss 10, 35 (‘MIA Act’); Criminal Code Act 1983 (NT) sch 1, ss 43ZC, 43ZG; 
Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) s 27. 
314 See, eg, Queensland Advocacy Incorporated, Submission No 43; Consultation, 05/09/2017, Perth (Mental 
Health Law Centre); Mental Health Commission of New South Wales, Submission No 96. 
315 Mental Health Commission of New South Wales, Submission No 96. 
316 Ibid. 
317 Regional Alliance West, Submission No 94; Consultation, 28/09/2017, Teleconference (Developmental 
Disability WA). 
318 See also Australian Human Rights Commission, Equal before the law, 29; Human Rights Watch, I Needed 
Help, Instead I Was Punished, 2. 
319 People with Disability Consultation Paper, 15, 30-31; Consultations, 05/09/2017, Perth (Disability Justice 
Centre and Mental Health Law Centre). 

 



Page 54 

Western Australia, as they often require tailored or intensive support.320  NAAJA revealed 
in consultations that people with disability in the Northern Territory lack treatment options 
in custody and in communities.  They stated that ‘prison becomes an option of first resort 
for these people, in terms of treatment’.321  The following case study of ‘Frank’ provided by 
NAAJA demonstrates the inadequate care and conditions in custody, and the lack of 
services in the community for people with disability. 
 

Case study  

‘Frank [has] severe schizophrenia … [As of 2013, he was] housed in maximum security 
in the Darwin Correctional Centre.  While Frank is case managed by Forensic Mental 
Health, he is managed on a day to day basis by Correctional Staff who do not have any 
relevant training in dealing with people with serious mental health conditions.  [In 2013, 
there was] no forensic unit in the Darwin prison, so Frank ha[d] to be accommodated in 
the mainstream prison in a single cell in the maximum security section.  While the 
Aboriginal community that he comes from does have a health clinic, it does not have 
any permanent mental health or psychiatric nurses based in the community.  It will be 
extremely difficult for [Frank] to achieve parole prior to his full term.  He has no 
alternative accommodation options, other than to return to his home community.  In the 
past, Frank has been released from custody at the expiry of his full term, stops taking 
his medication and reoffends in the same way within a matter of days. 

 

[Frank] has limited capacity to demonstrate his rehabilitation in custody … [because] his 
needs are so significant that he cannot access the regular treatment services in 
custody, namely group or one-on-one counselling.  There are no services to manage 
his mental health condition in his community, and as a result his risk of reoffending is 
high.  The Parole Board is likely to have significant concerns about community safety 
and his risk of reoffending if his schizophrenia cannot be appropriately managed in the 
community.  As a result, it will be extremely difficult for Frank to achieve parole’.322 

 

 
Queensland Advocacy Incorporated emphasised the need to provide the education and 
rehabilitation supports to ensure people with disability gain the knowledge and skill set to 
prevent recidivism.  It submitted that ‘we must increase understanding of the nature and 
effects of disability within the criminal justice system, to enable a more appropriate 
response to these vulnerable people’.323  The Western Australian Commissioner for 
Children and Young People submitted that: 
 

There is a clear need for programs and services that specifically target the mental health, 

wellbeing and education needs of all young people in detention, and to support their 

rehabilitation; with special emphasis on females in the justice system as they are a 

particularly vulnerable group which are often overlooked for specific services/programs.324 

The Law Council has previously highlighted the flow-on consequences of failing to provide 
people with disability access to rehabilitation and other treatment and support programs, 
including: 

                                                
320 Consultations, 05/09/2017, Perth (Disability Justice Centre and Mental Health Law Centre). 
321 Consultation, 31/03/2017, Darwin (North Australian Aboriginal Justice Agency). 
322 Northern Australian Aboriginal Justice Agency, Submission to the Australian Human Rights Commission, 
19.  For other case studies see Barriers 2 Justice, Submission No 67 to Senate Community Affairs References 
Committee, Indefinite detention of people with cognitive and psychiatric impairment in Australia, April 2016, 8.    
323 Queensland Advocacy Incorporated, Submission No 43. 
324 Commissioner for Children and Young People Western Australia, Submission No 37. 
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wrongful imprisonment or detention, poor treatment within the criminal justice system, 

deteriorating health, injustice for [people with disability] and their families or carers and an 

overall failure to address the root-causes of offending, which significantly increases the 

likelihood of re-offending.  This has a significant and quantifiable cost for the community 

which could be diminished significantly through investment in support programs and 

initiatives designed to improve access to and interaction with the criminal justice system.325   

Health and allied health services 

Effective access to health and other allied health services, such as mental health services 
or counselling, is an important preventative and early intervention strategy for people with 
disability.  Several Justice Project stakeholders have identified mental health services in 
particular as being crucial to breaking the cycle of disadvantage and diverting people with 
disability away from the criminal justice system.326  The Mental Health Commission of New 
South Wales suggested that the ‘over-representation of people with mental illness in 
prisons and reoffending statistics’ largely reflects ‘a failure to provide appropriate services 
and supports to people with mental illness in our community’.327  It proposed that 
‘improvements to health and disability services within the justice system could interrupt 
the cycle of reoffending and improve public health and safety’.328  Access to mental health 
services was deemed particularly important for children and young people.  The Western 
Australian Commissioner for Children and Young People argued that youth justice should 
focus on rehabilitation and diversion from the justice system, which includes ‘adopting 
trauma-informed approaches and [the] provision of effective mental health care to children 
and young people who have contact with the youth justice system’.329  The following case 
study provided by National Aboriginal and Torres Strait Islander Legal Services 
(‘NATSILS’) demonstrates the detrimental consequences that can result from a lack of 
mental health services for children and young people with disability in RRR areas. 
 

Case Study 

‘Robert, a 16 year old Aboriginal boy from the Goldfields was charged with serious 
violent offences against another boy, in a similar fashion to offences he witnessed his 
father commit against his mother at a young age that resulted in her death.  The boy did 
not receive counselling at the time of the domestic incident but has now been 
diagnosed with schizophrenia and had been living a shambolic life in the care of his 
maternal grandmother.  He was illiterate and innumerate.  He did not have assistance  

                                                
325 Law Council of Australia, Submission to the Australian Human Rights Commission, 4. 
326 Commissioner for Children and Young People Western Australia, Submission No 37; Office of the 
Guardian for Children and Young People South Australia, Submission No 48; Consultation, 05/09/2017, Perth 
(Mental Health Law Centre). 
327 Mental Health Commission of New South Wales, Submission No 96.  
328 Mental Health Commission of New South Wales, Towards a just system, 9. 
329 Commissioner for Children and Young People Western Australia, Submission No 37.  See also Office of 
the Guardian for Children and Young People South Australia, Submission No 48; Hayley Passmore, Carol 
Bower and Raewyn Mutch, ‘Almost every young person in WA detention has a severe brain impairment’. 
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to regularly take medication for his schizophrenia or diabetes and had no access to 
psychological services.   

The Community Adolescent and Mental Health Services in the Goldfields were 
responsible for managing his mental health needs but did not provide services to the 
Central Desert where he resided nor was there a psychiatric service in this region.  
Prior to the offending, he was twice admitted to the Mental Health ward at Kalgoorlie 
Hospital in 2009 demonstrating a deteriorating mental state.  The boy was sentenced to 
15 months detention’.330 

 
Gaps in health and associated support services have acute impacts on Aboriginal and 
Torres Strait Islander peoples.  The ALRC reported: 
 

Aboriginal and Torres Strait Islander peoples experience health-related risk factors such as 

substance abuse and cognitive disability at higher rates than the general population, yet 

have significantly lower access to appropriate health and support services when these 

additional health service needs are taken into account.331 

For further discussion of mental health services with respect to other disadvantaged 
groups, see Critical Support Services Chapter (Part 2).   
 
It is noteworthy that the 2018 Federal Budget announced a $338.1 million investment over 
4 years in a range of mental health initiatives, services and programs, including an 
increase in the National Mental Health Commission’s budget, funding allocated to the 
monitoring and reporting on the implementation of the Fifth National Mental Health and 
Suicide Prevention Plan and investment in Lifeline and Beyondblue.332 

Shortfalls within the legal assistance sector 

Resource constraints 

It is well recognised that the legal assistance sector generally as well as specialist 
disability legal services are facing severe resource constraints and as a consequence, are 
struggling to meet the growing demand and are having to turn large numbers of 
vulnerable people away.333  McSherry et al stated that legal services ‘are under-resourced 
and not necessarily prepared to respond to the access needs of persons with 
disabilities’.334  A similar observation was made by Karras et al with respect to the limited 
availability of affordable legal services for people with mental health conditions in RRR 
areas.335  Karras et al noted that even ‘where services do exist, they may not have the 
capacity of funding to take on clients with more complex needs’.336  As a consequence, 
people with complex needs may need to travel large distances to access affordable, 

                                                
330 National Aboriginal and Torres Strait Islander Legal Services, Submission No 121. 
331 Australian Law Reform Commission, Pathways to Justice, 65. 
332 National Mental Health Commission, ‘Federal budget makes the mental health of our nation a top priority’ 
(Media Release, 9 May 2018) <http://www.mentalhealthcommission.gov.au/media-centre/news/federal-
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333 See Legal Services Chapter (Part 2). 
334 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 10. 
335 Maria Karras et al, On the Edge of Justice, 110. 
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specialised legal advice. However, inaccessible transport options as well as cost and 
inconvenience can make travel especially challenging for people with disability.337 
 
Justice Project stakeholders also raised concerns about resource constraints and 
insecure and uncertain funding arrangements.  The Mental Health Law Centre stated: 
‘funding is an issue – year to year we’re looking for funding.  We don’t have certainty – 
this affects our [staff] turnover’.338  Queensland Advocacy Incorporated submitted that 
‘funding constraints mean that we often lack capacity to meet the demand for our 
services’.339  It argued that insufficient resources and insecure funding arrangements 
‘significantly restricts the capacity of CLCs to engage in advertising and in educational and 
awareness raising work’ to effectively target clients most in need’.340  For instance, a 2014 
survey of 53 community legal centres (‘CLCs’) across Australia revealed that only half had 
processes in place to ensure legal services were directed towards people with disability.341  
Further, Queensland Advocacy Incorporated agreed that many CLCs are ‘not sufficiently 
disability-aware’, accepting that there remains a relatively low rate of disability awareness 
training among legal staff and only a minority of CLCs have developed and implemented a 
Disability Action Plan,342 but emphasised that ‘this is not due to the fault of individual 
CLCs, but rather points to the larger issue facing all CLCs of inadequate funding and 
resourcing to develop appropriate resources and engage and train sufficient staff’.343  It 
recommended that governments ‘increase funding for specialist community legal centres 
and Legal Aid lawyers with expertise in disability, in order to enable people with disability 
to have affordable access to legal representation, irrespective of the complexity of their 
matter’.344 

Lack of legal assistance for guardianship, mental health and 

administration jurisdictions 

In some jurisdictions, notably Western Australia and South Australia, people with disability 
who are subject to proceedings under Guardianship and Administration, and Mental 
Health legislation are denied access to free legal assistance and representation for first 
instance hearings – although free legal representation may be available for appeals to the 
District Court against initial orders.  In other jurisdictions, such as Victoria and 
Queensland, limited legal representation for first instance hearings may be available either 
through legal aid or CLCs.  However, due to resource constraints, legal assistance for 
these types of civil matters is severely limited and frequently unable to meet demand.345  
Corkhill argued that the failure to provide free legal representation for these people is 
contrary to Principle 18(1) of the UN Principles for the Protection of Persons with Mental 
Illness and for the Improvement of Mental Health Care346 – which entitles persons with a 
mental health condition to be provided with counsel to represent them in any hearing at no 
cost if the patient lacks sufficient means to pay.347  In addition to ensuring access to 

                                                
337 Ibid. 
338 Consultation, 05/09/2017, Perth (Mental Health Law Centre). 
339 Queensland Advocacy Incorporated, Submission No 43. 
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341 Productivity Commission, Access to Justice Arrangements, 720 (see figure 21.1). 
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justice for persons with disability, the provision of representation at first instance hearings 
is likely to ensure efficient use of court resources and reduce the number of appeals. 
 
Given the structural barriers set out above, self-representation in these jurisdictions is 
problematic as guardianship, mental health and administration proceedings have the 
potential to impact significantly upon an individual’s life and deprive him or her of his or 
her liberty in a way not dissimilar to the criminal justice system.348  Additionally, people 
subject to these types of proceedings often experience multiple forms of disadvantage.  
Aged and Disability Advocacy Australia submitted that most clients assisted by its 
Guardianship Team have disability as well as one or more forms of other disadvantage 
such as old age, low education levels, financial disadvantage, unemployment, 
experiencing or at risk of family violence and/or elder abuse, living in RRR areas, are 
culturally and linguistically diverse or are Aboriginal and/or Torres Strait Islander.349  It also 
noted that many of its clients are reluctant to seek legal assistance due to social isolation, 
with restricted access to mail, internet and telephone; financial disadvantage, with limited 
or no access to personal funds; concerns that taking legal action will damage 
interpersonal relationships, particularly with family; and low awareness of their legal 
rights.350  For these reasons, the Office of the Public Advocate in Victoria submitted that 
‘accessible legal assistance can play an important role in promoting the rights of persons 
subject to proceedings’ in guardianship, administration and mental health jurisdictions.351 
It argued that ‘there is room for further education of lawyers about the role they play in 
these jurisdictions, which are inquisitorial as opposed to adversarial’.352 

South Australia 

In South Australia, applications can be made to the South Australian Civil and 
Administrative Tribunal (SACAT), pursuant to the Guardianship and Administration Act 
1993 (SA) and the Mental Health Act 2009 (SA), for various orders, such as involuntary 
electro-convulsive therapy, community treatment orders (such as involuntary injected 
medication), and Administration and Guardianship Orders.353  In the 2015-16 financial 
year, the SACAT heard 120 applications for electro-convulsive therapy, 817 applications 
for Community treatment Orders and 1 138 applications for Administration and/or 
Guardianship.354  Most applications are brought by health professionals or family 
members who are supported by health professionals.  Many people who are subject to 
these proceedings cannot afford to pay for legal representation or for expert medical 
evidence to challenge the application (given that the average fee for an expert medical 
report is $800).355  Corkhill noted that for those with a mental health condition or mental 
incapacity, ‘they may not comprehend the powers of the [SACAT] and its potential impact 
on their lives’.356  For those that are ‘psychiatrically unwell at the time of the hearing, their 
ability to understand the case against them, call evidence or make representation on their 
own behalf can be compromised’.357  Further, Corkhill stated that ‘many are unaware in 
advance of the hearing of the nature of the evidence against them or that they can 
challenge the evidence, and few bring their own expert evidence for reasons of ignorance 
and/or cost’.358  
 

                                                
348 Office of the Public Advocate Victoria, Submission No 86; June Walker, Submission No 38. 
349 Aged and Disability Advocacy Australia, Submission No 59. 
350 Ibid. 
351 Office of the Public Advocate Victoria, Submission No 86. 
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353 Jennifer Corkhill, ‘The case for free legal representation’, 26. 
354 South Australian Civil and Administrative Tribunal, Annual Report 2015-16 (2016) 16.  
355 Jennifer Corkhill, ‘The case for free legal representation’, 26, 28. 
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The following case study was provided by Corkhill, a pro bono lawyer in South Australia 
and disability expert.  The case demonstrates the problems which arise because of a lack 
of free legal representation for first instance hearings in the mental health and 
guardianship jurisdictions.  While ‘Glenda’ was fortunate to be assisted on a pro bono 
basis, many people are unable to access legal assistance. 
 

Case study 

‘Glenda is an Aboriginal woman who was suffering from extremely severe depression 
and who was detained against her will under the Mental Health Act in a psychiatric 
institution.  The treating team made an application to the Guardianship Board for 
Electro Convulsive Treatment (ECT).   

 

Under [South Australian] law ECT can only be given without consent if the person lacks 
capacity.  Glenda was taken to a Guardianship Board hearing where the Board and all 
of the treating team were male.  No Aboriginal liaison person was appointed.  Funding 
is not available for legal representation at these hearings. 

 

The transcript of the hearing shows that the report of the treating team regarding 
Glenda’s capacity was accepted without question and the order was made.   

 

Fortunately for Glenda she had 2 daughters who, when they found out about the order, 
contacted Aboriginal Legal Rights who contacted me.  I was able to get the matter on 
urgently before the District Court and seek a stay of the order.   

 

Glenda was so depressed that she could barely speak but I was, after careful and 
gentle questioning over a considerable period of time with appropriate breaks, able to 
obtain clear instructions and make an assessment that Glenda did in fact have legal 
capacity.  She was terrified about the prospect of ECT and had felt powerless to do 
anything about it. 

 

Had Glenda had legal representation at the first instance, her legal capacity could have 
been established and her daughters could have accompanied her to the hearing.  She 
would have been able to challenge the medical team and the order could not have been 
made’.359 

 

Victoria 

In Victoria, the Mental Health Act 2014 (VIC) permits people diagnosed with ‘mental 
illness’ to be detained for compulsory treatment.  Victoria Legal Aid submitted that ‘when 
people are detained and subjected to compulsory treatment they lose their liberty, their 
privacy and their freedom to make independent life decision’.360  There are approximately 
3000 people per day subject to compulsory treatment in Victoria and there are almost 
7000 Mental Health Tribunal hearings held per year in Victoria.361  Victoria Legal Aid 
provides some independent mental health advocacy and legal advice and representation 
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for people facing compulsory treatment.  The Independent Mental Health Advocacy 
Service is complemented by the legal advocacy provided by the Mental Health and 
Disability Law Team.362  However, this service only assists a minority of people appearing 
before the Mental Health Tribunal.  Victoria Legal Aid submitted that the majority of 
compulsory patients involved in Mental Health Tribunal proceedings are not legally 
represented.363  It estimated that: 
 

Less than 18 per cent of people appearing before the MHT in Victoria have legal 

representation – with representation rates for people on Community Treatment Orders 

(CTOs) as low as six per cent and representation in Electroconvulsive (ECT) hearings as 

low as eight per cent. This means people are being deprived of their liberty and other 

rights, without access to legal assistance. The low rates of legal representation in Victoria 

stands in stark contrast to NSW (where approximately 76 per cent of people are 

represented) and the situation in England, New York and Washington (where almost 100 

per cent of people are represented).364 

More recent data from the 2016-17 Victorian and New South Wales Mental Health 
Tribunal Annual Reports indicate that legal representation was provided in 15 per cent of 
hearings in the Victorian Mental Health Tribunal and in 70 per cent of hearings in the NSW 
Mental Health Tribunal.365  Legal representation for people facing the Mental Health 
Tribunal can make a noticeable difference to the outcome achieved.  For instance, the 
Victorian Mental Health tribunal approves applications for electro-convulsive treatment in 
85 per cent of cases but this approval rate drops to 50 per cent if the person is legally 
represented.366  The Victorian Mental Health Tribunal acknowledged that: 
 

Some patients are unable to present their cases as well as they might wish because of 

their illness or they may be reluctant to speak openly at a Tribunal hearing.  The presence 

of an advocate provides support and ensures that the patient’s rights are protected 

appropriately.367 

Victoria Legal Aid identified increased legal representation and advice for people 
appearing before the Mental Health Tribunal as a top priority for future action.368 
 
Additionally, Hsieh, a senior clinical neuropsychologist and clinical psychologist in Victoria, 
has observed some prisoners being subjected to guardianship orders unnecessarily. He 
submitted that: 
 

For some prisoners, they may not understand the implications for a Guardianship Order 

and just go along with the application thinking that it might help them get out of prison.  In 

one case, had the person received the relevant and appropriate education (tailored to their 

cognitive strengths and limitations) and/or support to consider less restricted 
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options, perhaps the most restrictive option (e.g., a VCAT Guardianship Order) could have 

been prevented.369 

Western Australia  

Sussex Street Community Law Services in Perth indicated that there is no right of 
representation in guardianship matters in Western Australia.  While community legal 
centres can offer some assistance, they are unable to meet demand.  Based on its work 
at the Guardianship Tribunal, Sussex Street Community Law Services observed that 
many of its clients who are involved in guardianship proceedings require support to 
effectively participate in proceedings.370 
 

Are there laws, policies and practices which exacerbate access to 

justice barriers for people with disability? 

Inequality before the law  

Research, submissions and consultations have emphasised that people with disability 
remain unequal before the law in Australia and as such, are unable to access to justice on 
an equal basis with others.371  While the CRPD provides the right to ‘effective access to 
justice for persons with disabilities on an equal basis with others’ as well as equal 
recognition before the law,372 these human rights are not well protected in Australia 
domestic law.373  The AHRC noted that:  
 

Many of the international human rights standards agreed to by the Australian Government, 

including those set out in the Disability Convention, have not been fully incorporated into 

Australian law.  People with disability who experience human rights violations can be left 

without legal remedies.374 

Queensland Advocacy Incorporated similarly argued that by failing to incorporate these 
rights into domestic law, people who ‘experience human rights violations can lack a legal 
remedy and remain highly vulnerable in the legal system’.375  It submitted: 
 

As the terms of the CRPD are not directly enforceable by state or federal courts, these 

flagrant breaches of the human rights of people with disability [such as the indefinite 

detention of people with disability in the Forensic Disability Service Unit in Queensland] are 

difficult to prosecute.  The Australian Government has shown scant regard for the impact of 
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such abuses on its human rights record and international disapproval of Australian human 

rights breaches have not resulted in the imposition of trade sanctions or other more 

concrete means of censure.376 

Blind Citizens Australia are similarly of the view that: 

 
the lack of enforceability of the rights set out under the [CRPD] ultimately comes back to 

the government’s failure to incorporate such rights into domestic law.  Unless rights are 

able to be enforced and upheld, they are nothing more than an aspiration.377  

Blind Citizens Australia submitted that governments must work ‘in close consultation with 
people with disability and their representative organisations’ to incorporate the rights set 
out under the CRPD into domestic law.378 
 
In addition to recognition of the CRPD under domestic law, there are several areas of law 
reform that are required to ensure people with disability enjoy equality before the law.  As 
will be discussed in the following sections, there are several laws, policies and practices 
that disproportionately affect people with disability, entrench their disadvantage and 
inequality before the law, and exacerbate barriers to accessing justice.379  It is recognised 
that there have been numerous reports and reviews of problematic laws and subsequent 
recommendations made for reform.380 Justice Project stakeholders expressed frustration 
at the government’s lack of implementation of many of these recommendations.381 In other 
instances, law reform may not be required but rather improvements in how 
decisionmakers’ broad discretions under the law are exercised. 

Legal capacity 

Article 12 of the CRPD provides that ‘States Parties shall recognise that persons with 
disabilities enjoy legal capacity on an equal basis with others in all aspects of life’ and are 
to ‘take appropriate measures to provide access by persons with disabilities to the support 
they may require in exercising their legal capacity’.382  Gooding et al explain that article 12 
‘establishes that all people have legal capacity regardless of disability (and regardless of 
mental functioning), and include the obligation on state parties to ensure equality before 
the law’.383  Legal capacity refers to the ‘capacity to be a holder of rights under the law as 
well as the capacity “to engage in transactions and create, modify or end legal 
relationships”’.384  Legal capacity differs from mental capacity, which refers to the 

                                                
376 Ibid. 
377 Blind Citizens Australia, Submission No 83. 
378 Ibid. 
379 See also Governments and Policymakers Chapter (Part 2) regarding priority areas of law reform. 
380 See, eg, Australian Law Reform Commission, Equality, Capacity and Disability; Australian Human Rights 
Commission, Equal Before the Law; Senate Community Affairs References Committee, Indefinite detention; 
Senate Community Affairs References Committee, Parliament of Australia, Violence, abuse and neglect 
against people with disability in institutional and residential settings, including the gender and age related 
dimensions, and the particular situation of Aboriginal and Torres Strait Islander people with disability, and 
culturally and linguistically diverse people with disability (2015). 
381 See, eg, Western Australia Commissioner for Children and Young People, Submission No 37; Australian 
Lawyers for Human Rights, Submission No 57; National Aboriginal and Torres Strait Islander Legal Services, 
Submission No 121; Justice Connect, Submission No 125; Consultation, 22/08/2017, Sydney (Amnesty 
International).   
382 CRPD art 12(2)-(3). 
383 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia: Human rights challenges and proposals for change’ (2017) 40 Melbourne University 
Law Review 816, 831 (‘Unfitness to stand trial and the indefinite detention of persons with cognitive disabilities 
in Australia’). 
384 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 23 (citations omitted). 
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decision-making skills of a person, which varies depending on individual and external 
factors.385  As noted by the ALRC, ‘legal capacity should not simply be equated with 
mental capacity’ and ‘people with cognitive impairment should not be assumed to have 
limited legal capacity, in the sense of being able to exercise legal agency’.386   
 
The Committee on the Rights of Persons with Disabilities (the Committee) views legal 
capacity as an absolute, inviolable right.  It commented: 
 

The right to equal recognition before the law implies that legal capacity is a universal 

attribute inherent in all persons by virtue of their humanity and must be upheld for persons 

with disabilities on an equal basis with others.  

…  

The Committee reaffirms that a person’s status as a person with a disability or the 

existence of an impairment (including a physical or sensory impairment) must never be 

grounds for denying legal capacity or any of the rights provided for in article 12.  All 

practices that in purpose or effect violate article 12 must be abolished in order to ensure 

that full legal capacity is restored to persons with disabilities on an equal basis with 

others.387 

McSherry et al contend that domestic laws that rely on mental capacity assessments to 
deny legal capacity, such as unfitness to stand trial or plead laws and guardianship, 
administration and mental health laws, thus do not accord with the Committee’s 
interpretation of article 12.388  They explained that where a person with disability has 
difficulty understanding the trial process, the Committee would require that he or she ‘be 
provided with comprehensive and meaningful support options that could allow them to 
understand and participate in the trial process’.389  In 2014, the Committee commented 
that: 
 

there has been a general failure to understand that the human rights-based model of 

disability implies a shift from the substitute decision-making paradigm to one that is based 

on supported decision-making.390 

While functional tests391 of legal capacity in Australia ‘may present inappropriate barriers 
to the exercise of legal agency’, the ALRC has noted that there are certain circumstances 
where such a test may need to be applied to protect the human rights of a person with 
severe impairment.392  It stated that: 
 

it is not practicable to completely do away with some functional tests of ability that have 

consequences for participation in legal processes.  For example, the integrity of a criminal 

trial (and, arguably, the criminal law itself) would be prejudiced if the defendant does not 

                                                
385 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 832.  See also Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention 
of Persons with Cognitive Disabilities, 23 (citations omitted). 
386 Australian Law Reform Commission, Equality, Capacity and Disability, 46. 
387 Committee on the Rights of Persons with Disabilities, General Comment No. 1 (2014), 11th sess, UN Doc 
CRPD/C/GC/1 (19 May 2014) 2-3 (‘General Comment No 1’).  
388 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 24. 
389 Ibid 24. 
390 General Comment No 1, UN Doc CRPD/C/GC/1, 1. 
391 Functional tests of legal capacity are those that assess a person’s ability to make a particular decision in 
question as opposed to outcome-based (the result of the decision) or status-based (because of a particular 
condition).  See Australian Law Reform Commission, Equality, Capacity and Disability, 71-72. 
392 Australian Law Reform Commission, Equality, Capacity and Disability, 73. 
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have the ability to understand and participate in a meaningful way.  It may also breach the 

person’s human rights by denying them a fair trial, implicating arts 12 and 13 of the CRPD. 

… 

The ALRC considers that, with appropriate safeguards, and a rights emphasis, there is no 

‘discriminatory denial of legal capacity’ necessarily inherent in a functional test—provided 

the emphasis is placed principally on the support necessary for decision-making and that 

any appointment is for the purpose of protecting the person’s human rights.393 

The ALRC recommended that the ‘existing tests of a person’s capacity to exercise legal 
rights or to participate in legal processes’ should be ‘reformulated to focus on whether, 
and to what extent, a person can be supported to play their role in the justice system, 
rather than on whether they have capacity to play such a role at all’.394  Such tests should 
be consistent with the ALRC’s National Decision-Making Principles (discussed below) and 
article 12 of the CRPD.395 
 
The ALRC acknowledged the ‘tension between laws that are intended to operate in a 
“protective” manner – for example, in order to ensure a fair trial – and increasing demands 
for equal participation, in legal processes, of persons who require decision-making 
support’.396  This tension is most obviously manifested in the criminal justice system, 
particularly with respect to assessments as to a person’s eligibility or fitness to stand trial.  
On the one hand, the ability to deny legal capacity and by implication, deny criminal 
responsibility, is an important protection for persons who unintentionally engage in harmful 
behaviour but, by virtue of their impairment, are unable to ‘form a link between the alleged 
crime and the trial or punishment’.397  In such circumstances, a person cannot be held 
accountable for his or her actions and thus should not be held criminally responsible.  If 
legal capacity and thus criminal responsibility were presumed in such circumstances, it 
may be unfair to the accused person with disability.  On the other hand, contrary to the 
CRPD, such protective laws deny people with disability legal capacity on the grounds of 
their impairment and prevent equal participation of people with disability in the legal 
system.  The ALRC has highlighted that there is a risk that tests of unfitness to stand trial 
in Australia place too much emphasis on a person’s intellectual ability rather than their 
decision-making ability and fail to consider the possible role of assistance and support for 
defendants.398  Additionally, as will be discussed further below, there are serious human 
rights concerns arising from the severe consequences of a finding of unfitness to stand 
trial and the risk of such consequences creates incentives for innocent people with 
disability to plead guilty in order to avoid a finding of unfitness.399 
 
There have been strong calls by some Justice Project stakeholders for significant law 
reform with respect to all laws that impact upon and deny legal capacity.400  At a minimum, 
stakeholders have called for a shift toward formal recognition of supported decision-
making, which assesses how an individual can be supported to exercise his or her legal 
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398 Ibid 196, 199. 
399 Ibid 196. 
400 Queensland Advocacy Incorporated, Submission No 43; Office of the Public Advocate South Australia, 
Submission No 49; Consultation, 12/09/2017, Sydney (People with Disability Australia).  Kelly Pursuer et al 
also raised concerns about current assessments of legal capacity and the inconsistent definitions of legal 
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approaches to assessing legal capacity.  See Kelly Purser et al, Submission No 69. 
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rights, in favour of substituted decision-making, whereby decisions can be made on behalf 
of a person.401  Queensland Advocacy Incorporated submitted that ‘Australian laws, 
policies and practices should embrace a supported decision-making approach’ and 
‘guardianship, administration and mental health legislation must do more to recognise a 
person’s right to exercise their capacity’.402  It stated that ‘the starting point must be the 
presumption of capacity, with capacity recognised as an absolute, inviolable right’.403  It 
emphasised: 
 

that careful attention must be given to increasing understanding of, and facilitating, the 

provision of support that is appropriate in the circumstances and responds to the unique 

needs of each person with disability, to build and maintain their legal capacity.404   

An important form of support identified by Queensland Advocacy Incorporated is 
‘advocacy support available form a robust, independent advocacy sector’.  However, it 
noted that such support ‘is being challenged in the present climate, where diminishing 
funding is reducing the already limited independent advocacy services available’.405 
 
In its report, Equality, Capacity and Disability in Commonwealth Laws, the ALRC 
encouraged the formal adoption of supported decision-making and recommended reform 
of commonwealth, state and territory laws and legal frameworks concerning individual 
decision-making in line with the National Decision-Making Principles and Guidelines.406  
The National Decision-Making Principles are: 
 

1. The equal right to make decisions – ‘All adults have an equal right to make 
decisions that affect their lives and to have those decisions respected’. 

2. Support – ‘Persons who require support in decision-making must be provided with 
access to the support necessary for them to make, communicate and participate in 
decisions that affect their lives’. 

3. Will, preferences and rights – ‘The will, preferences and rights of persons who may 
require decision-making support must direct decisions that affect their lives’. 

4. Safeguards – ‘Laws and legal frameworks must contain appropriate and effective 
safeguards in relation to interventions for persons who may require decision-
making support, including to prevent abuse and undue influence’.407 

 
The National Decision-Making Guidelines elaborate on these principles and outline 
necessary considerations for implementation.  For instance, with respect to assessing 
support needs, the following must be considered: 
 

• All adults must be presumed to have ability to make decisions that affect their lives. 

• A person must not be assumed to lack decision-making ability on the basis of 
having a disability. 

• A person’s decision-making ability must be considered in the context of available 
supports. 

• A person’s decision-making ability is to be assessed, not the outcome of the 
decision they want to make. 

                                                
401 Australian Law Reform Commission, Equality, Capacity and Disability, 47.  See also Queensland Advocacy 
Incorporated, Submission No 43; JFA Purple Orange, Submission No 113; Office of the Public Advocate 
South Australia, Submission No 49. 
402 Queensland Advocacy Incorporated, Submission No 43. 
403 Ibid. 
404 Ibid. 
405 Ibid. 
406 Australian Law Reform Commission, Equality, Capacity and Disability, 11-15. 
407 Ibid 11. 
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• A person’s decision-making ability will depend on the kind of decisions to be made. 

• A person’s decision-making ability may evolve or fluctuate over time.408 

 
Where it is determined that a representative decision-maker must be appointed, the ALRC 
recommended that such an appointment should be: 
 

• a last resort and not an alternative to appropriate support; 

• limited in scope, proportionate, and apply for the shortest time possible; and 

• subject to review.409 

 
The need to formally embrace supported decision-making is recognised by several Justice 
Project stakeholders as an important step towards ensuring access to justice for people 
with disability.410  For instance, the Office of the Public Advocate in South Australia 
submitted that the formal embrace of supported decision-making ‘is one way to promote 
transparency in decision-making and empower people to make their own decisions’, which 
may prevent and/or improve detection of elder abuse and remove barriers to accessing 
justice.411  It cited the Assisted Decision-Making (Capacity) Act 2015 (Ireland) as an 
example of ‘international moves to enshrine supported decision-making in legislation’.412 
 
The Law Council supports the need to formally embrace supported decision-making.  In 
moving towards a model of supported decision-making, the Law Council has previously 
raised issues in practice that require further consideration, including: 
 

• Any proposal to apply a formal legal framework to informal family 
arrangements should not necessarily replace informal arrangements, unless 
appropriate.  For example, the Law Council understands that the Guardianship 
Division of the NSW Civil and Administrative Tribunal avoids making a 
guardianship order, if possible.  This recognises the benefits of informal 
arrangements for many people with disability and their families.  

• Supported decision-making models should enhance the decision-making 
capacity of people with disability and not expose people to potential abuse.  
Issues relating to how a person would be supported in practice need to be 
determined.  The ALRC National Decision-Making Principles and Guidelines 
provide a useful starting point for resolving these issues. 

• A model of supported decision-making is likely to be resource intensive and 
costly.  For its practical implementation to work, there must be adequate 
supports and funding allocated, as required by Article 12 of the CRPD. 

• A legal framework for the appointment of a support person and the scope of 
the powers of such an appointment need to be determined.  Issues that 
require consideration include: the role of legal practitioners in this framework 
and their exposure to liability; and the exposure of the support person to 
liability.  

• The model of decision-making to be employed for people whose will and 
preferences cannot be determined because of severe cognitive impairment, 
particularly in relation to decision-making about financial management.413 
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There needs to be ongoing consideration of how supported decision-making can be 
implemented through law reform and other practical measures, including at 
Commonwealth and State/Territory levels. 

Unfitness to stand trial laws  

Overview of unfitness to stand trial laws in Australia 

Unfitness to stand trial laws are not intended to punish offending behaviour, but rather 
‘strike an appropriate balance between protecting the safety of the community and 
safeguarding the rights and needs of persons with [cognitive and psychiatric impairment] 
who have been charged with offences’.414  The unfitness to stand trial laws aim to ensure 
that a person who is incapable of defending themselves and understanding the court 
process is unable to be tried for a crime. 
 
As all persons have legal capacity, the onus is on the defence to prove, on the balance of 
probabilities, that the defendant lacks legal capacity and is unfit to stand trial.415  If the 
issue of unfitness is raised by the prosecution, and contested by defence, the issue must 
be proved beyond reasonable doubt.416 
 
If a person is found unfit to stand trial, he or she may be subject to a special hearing, 
whereby the Crown must prove the physical elements of the offence and a judge or jury 
determines criminal responsibility.  The Mental Health Commission of New South Wales 
submitted that: 
 

Special hearings can be an important part of the process for identifying aides that may be 

needed to facilitate a person’s full participation in the justice system. However, to be 

properly effective the resources, including time, need to be available to put identified 

supports in place.417 

Special hearings occur in all jurisdictions except Queensland and Western Australia – 
where ‘the fundamental right of an accused to meet the case against them is given little – 
if any – recognition’.418  Gooding et al described special hearings as ‘essentially truncated 
trials designed to ensure that an individual’s liberty is not restricted without a proper 
basis’.419  The Victorian Law Reform Commission stated that a special hearing is 
‘conducted as closely as possible to a criminal trial’ and the ‘accused person found unfit to 
stand trial is assumed to have pleaded not guilty to the offence’.420  Special hearings, 
including both the application of the criminal onus and standard of proof, and a right to 

                                                
414 Law Council of Australia, Submission No 72 to Senate Community Affairs References Committee, 
Indefinite detention of people with cognitive and psychiatric impairment in Australia, 7 July 2016, 5.  The test 
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418 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 824, 846. 
419 Ibid 824. 
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appeal in respect of the findings of a special hearing, are considered by NATSILS as a 
necessary process to test the evidence against the accused person.421 
 
The available verdicts following a special hearing vary between jurisdictions, but generally 
a judge or jury must determine whether the person is not guilty of the offence (namely 
acquitted), is not guilty of the offence due to mental impairment or committed the offence 
charged based on the limited evidence.422  If it is determined that a person found unfit to 
stand trial should not be released, most jurisdictions permit the judicial officer to elect 
between a community-based supervision order or a custodial order.   
 
The option of imposing a conditional, non-custodial order is available in all jurisdictions 
except Western Australia (which only permits a custodial supervision order or 
unconditional release).423  The ALRC considers that courts in all jurisdictions should have 
the power to impose a range of orders, including non-custodial supervision orders.424   
Non-custodial orders will often involve conditions such as regular reporting to corrections 
officers, compulsory psychiatric interventions and residing at a specified place.425  While 
non-custodial orders aim to rehabilitate offenders, the absence of specialist rehabilitation 
programs and other community support services means there is often very little prospect 
of rehabilitation for people subject to those orders.426  The ALRC emphasised the 
importance of health-based, therapeutic approaches to the treatment of persons found 
unfit to stand trial and the need for greater availability of support services, stating: 
 

A holistic, therapeutic approach should be applied both to non-custodial supervision orders 

and the custodial orders discussed in the previous section.  This approach should extend 

to the services and assistance available to a person while under a custodial supervision 

order, and following their release. … the need for flexible, culturally appropriate, trauma-

informed approaches should underpin the development of such services.427 

There are significant variations in the form of custodial orders between jurisdictions.428 
Gooding et al summarise the four unfitness detention models in Australia as ‘traditional 
“Governor’s pleasure” detention’ (Western Australia and Queensland), ‘nominal terms’ 
(the Northern Territory and Victoria), ‘limiting terms’ (New South Wales and South 
Australia) and ‘the fixed term approach’ (the Australian Capital Territory and the 
Commonwealth).429  For example, in New South Wales and South Australia custodial 
orders are imposed after conviction and expire on a pre-determined date,430  whereas in 
Western Australia, the accused is held indefinitely at the ‘Governor’s pleasure’.431  
Custodial sentences imposed in the Australian Capital Territory and the Commonwealth 

                                                
421 National Aboriginal and Torres Strait Islander Legal Services, Submission to the Australian Law Reform 
Commission, Inquiry into the Incarceration Rates of Aboriginal and Torres Strait Islander Peoples, September 
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<http://www.legalaid.nsw.gov.au/for-lawyers/policyonline/practice,-procedures-and-directions/2.-the-practice-
and-procedure-manual-for-mental-health-advocacy-civil-and-forensic-work/2.31.-what-does-unfit-to-be-tried-
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428 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 825. 
429 Ibid 851. 
430 Ibid 825. 
431 MIA Act ss 33, 38. 

 



Page 69 

do ‘not exceed the sentence that otherwise would have been imposed if the person had 
been convicted of the offence charged’.432  Gooding et al argued that ‘[d]espite the 
differences in the procedures following a finding of unfitness … each jurisdiction in 
Australia may produce adverse consequences that undermine due process and 
substantive equality’.433 
 
Once subject to an order of unfitness to stand trial, it can be very difficult to have that 
order discharged.  While all jurisdictions have some form of review mechanisms, regular 
periodic review is inconsistent across Australia and some review mechanisms are clearly 
inadequate.  For example, the Criminal Law (Mentally Impaired Accused) Act 1996 (WA) 
permits, but does not require, the Minister to request a report about the mentally impaired 
accused, and allows the Governor to make an order releasing a mentally impaired 
accused either unconditionally or on conditions determined by the Governor.434 In effect, 
the mentally impaired accused is detained at the ‘Governor’s pleasure’ without access to 
regular review.435 There is also a risk across all jurisdictions that a non-custodial 
supervision order may be varied to a custodial supervision order if the defendant breaches 
her or his conditions and is found to pose a danger to the community.  

Human rights concerns 

While unfitness to stand trial laws are intended to ‘protect accused persons with 
disabilities, offer a mechanism to test the prosecution, and divert individuals to relevant 
treatment’,436 in practice, the laws can lead to detrimental outcomes for people with 
disability who are assessed as unfit to stand trial, including: 
 

• protracted or indefinite detention in prison or secure hospital facilities for a 
period that exceeds the length and/or gravity of the potential sentence if a 
finding of unfitness had not been made;437  

• unnecessary detention in custodial settings because of a lack of suitable 
alternative accommodation and limited community support services; 

• detention in higher levels of security than clinically indicated in correctional 
centres that are ill-equipped to meet the needs of persons with disability; 

• pleading guilty without cause to avoid the risk of indefinite detention;438 

• exacerbated social exclusion and disadvantage;439 and 

• unequal access to justice and denial of human rights, including ‘the rights to a 
fair trial, liberty, legal capacity and equal recognition before the law’.440 

                                                
432 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 857.  See Crimes Act 1914 (Cth) s 20BC(2); Crimes Act 1900 (ACT) ss 301, 305. 
433 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 826. 
434 MIA Act ss 33, 38. 
435 Australian Law Reform Commission, Equality, Capacity and Disability, 210. 
436 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 817. 
437 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 15; Australian Law Reform Commission, Pathways to Justice, 340; Queensland Advocacy 
Incorporated, Submission No 43; National Aboriginal and Torres Strait Islander Legal Services, Submission to 
the Australian Law Reform Commission, 56; Email from National Aboriginal and Torres Strait Islander Legal 
Services to Law Council of Australia, 11 May 2018. 
438 Australian Law Reform Commission, Pathways to Justice, 340; Chief Justice Wayne Martin, quoted in 
‘Urgent need for law change’. 
439 Australian Law Reform Commission, Equality, Capacity and Disability, 196; Queensland Advocacy 
Incorporated, Submission No 43. 
440 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 9; Queensland Advocacy Incorporated, Submission No 43. 

 



Page 70 

 

As described by Hunyor with respect to people found unfit to stand trial in the Northern 
Territory: 
 

It is … important to note that the combined result of the indefinite nature of supervision 

orders and the absence of custodial facilities other than jail is indefinite detention.  People 

who have not been found criminally responsible have ended up spending more time in jail 

than if they had been convicted and sentenced.441  

… 

Jail is clearly an inappropriate place for detaining people who are unfit to be tried and/or 

not guilty by reason of their mental illness.  On a purely practical level, it makes treatment 

and ultimate re-integration much more difficult and has the potential to further erode a 

person’s mental health.  It is also difficult to justify incarceration of persons whom we deem 

not subject to criminal penalty in a facility intended to punish.442 

Similar observations were made by the ALRC.  It stated: 
 

The criminal justice system is not the appropriate pathway for the ongoing management of 

people with mental illness or cognitive impairment.  As stated in the ALRC’s Equality 

Capacity and Disability in Commonwealth Laws Report: ‘if [the person is] a threat to 

themselves or the public at [the time their set period of detention ends], they should be the 

responsibility of mental health authorities, not the criminal justice system’.443 

Gooding et al emphasised that Aboriginal and Torres Strait Islander peoples with cognitive 
impairment ‘appear to face particular disadvantage in this area of criminal law’, as 
evidenced by the following case studies of ‘Peter’ and Marlon Noble.444  ‘Peter’ would 
likely have spent less time in custody had he pleaded guilty and had his case progressed 
through the courts, rather than being subject to unfitness to stand trial proceedings.  The 
case also demonstrates the harm caused by indefinite detention and irregular periodic 
reviews.    
 

Case study  

‘Peter’ is from a remote Aboriginal community in the Northern Territory.  He has 
schizophrenia and intellectual impairment due to an acquired brain injury. 

Peter was arrested in 2009 for causing serious harm to his uncle.  He was initially 
released on bail to live with his family in his community.  However he was soon placed 
in emergency respite care away from his community because his family could not safely 
provide adequate support and care.  Peter remained in respite care until he was 
remanded in custody in February 2011.   

                                                
441 Jonathon Hunyor, ‘A Kangaroo Loose in the Top Paddock: Criminal Justice, Mental Impairment and 
Fitness for Trial in the Northern Territory’ (Speech delivered at the Uluru Criminal Law Conference, Uluru, 31 
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Paddock-Criminal-Justice-Mental-Impairment-and-Fitness-for-Trial-in-the-Northern-Territory.docx>.   
442 Ibid 14. 
443 Australian Law Reform Commission, Pathways to Justice, 343. 
444 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 816.  See also Australian Law Reform Commission, Pathways to Justice, 337. 
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In 2011, Peter was found to be unfit to stand trial.  Due to violent behaviour towards his 
carers, the Department of Health made a submission in favour of a custodial 
supervision order as it was believed that Peter could not safely be cared for in the 
community.   

In November 2011 the Supreme Court imposed a custodial supervision order for a 
nominal ‘term’ of 2 years and 6 months, backdated to February 2011, before the end of 
which a major review was to be conducted.  Had Peter been convicted of the offence 
and sentenced to prison, he would have been released in August 2013.  At the time 
NAAJA provided this case study to the AHRC in August 2013, Peter remained 
indefinitely in detention and had not undergone a major review. 

During his time in custody, Peter was held in the remand section reserved for ‘at risk’ 
prisoners.  He is isolated in a single cell with access only to a small walled yard.  When 
his behaviour was acceptable, Peter was granted day release and overnight release on 
a number of occasions.  Although, the majority of his time is spent confined in a single 
cell for up to 16 hours a day.    

NAAJA submitted that ‘a number of psychiatric reports have highlighted serious 
concerns about the impact of sensory deprivation on Peter and the harm this may be 
causing to him.  The independent psychiatric report prepared in the matter concluded 
that Peter should not be treated in a correctional environment but rather in a health care 
environment.  Despite this, Peter remains in prison in conditions that are harsh and 
oppressive’.445 

 
Due to the severity of the consequences of a finding of unfitness to stand trial, Australia’s 
unfitness to stand trial laws have raised serious human rights concerns.  Gooding et al 
argued that ‘[u]nder the UNCRPD, unfitness to stand trial laws may currently violate the 
rights of persons with disabilities to equal recognition before the law, access to justice, 
and liberty and security of the person’.446  There are inherent tensions between the 
CRPD’s demand for ‘equal participation of persons with disabilities in legal processes, and 
unfitness to stand trial laws which create separate processes that operate in a “protective” 
manner (in part, to achieve substantive equality)’.447  McSherry et al argued that unfitness 
to stand trial laws may affect three important CRPD rights: legal capacity (article 12); 
equal access to justice (article 13) and the right to liberty (article 14).448  They concluded 
that:  
 

modified proceedings that only apply to persons with cognitive disabilities most likely do 

not comply with the CRPD.  Such laws, in Australia and elsewhere, can result in longer 

sentences and tend not to ensure the due process safeguards of typical trials, such as 

offering the same evidentiary standards and available defences.449 

                                                
445 Northern Australian Aboriginal Justice Agency, Submission to the Australian Human Rights Commission, 
14-16. 
446 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 816. 
447 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 821.  See also Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention 
of Persons with Cognitive Disabilities, 23. 
448 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 23-25.  See also Queensland Advocacy Incorporated, Submission No 43. 
449 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 25 (citations omitted). 
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Queensland Advocacy Incorporated submitted that: 
 

The current test (the Presser test) is discriminatory, as it excludes accused persons with 

intellectual impairment from the criminal process.  This is not consistent with the 

requirements of the CRPD, which provides that people with disability should be supported 

to exercise their legal capacity on an equal basis with others.450 

It emphasised that the indefinite detention of people with disability violates Australia’s 
international human rights obligations, arguing: 

 
It is inappropriate to indefinitely imprison any person, but particularly any person with an 

intellectual, cognitive or psychiatric impairment.  To do so breaches their human rights and 

dignities, erodes their capacity and skills, enhances their vulnerabilities and makes them 

the target of violence, exploitation and abuse.  

Imprisonment or detention should be considered an option of last resort for all people, but 

particularly for vulnerable people with an intellectual, cognitive or psychiatric impairment.451 

The Committee on the Rights of Persons with Disabilities maintain that detention of 
people with disability based on declarations of unfitness to stand trial is contrary to article 
14 of the CRPD which prohibits unlawful and arbitrary deprivation of liberty of people with 
disability and provides that the ‘existence of a disability shall in no case justify a 
deprivation of liberty’.452  In 2015, the Committee affirmed: 
 

that article 14 does not permit any exceptions whereby persons may be detained on the 

grounds of their actual or perceived impairment.  However, legislation of several States 

parties, including mental health laws, still provide instances in which persons may be 

detained on the grounds of their actual or perceived impairment, provided there are other 

reasons for their detention, including that they are deemed dangerous to themselves or 

others.  This practice is incompatible with article 14; it is discriminatory in nature and 

amounts to arbitrary deprivation of liberty.453 

Further, as found in the case of Marlon Noble, the indefinite nature of detention of persons 
found unfit to stand trial and repeated acts of violence and abuse in prison violate article 
15 of the CRPD, which prohibits torture and cruel, inhuman or degrading treatment or 
punishment.454  The Committee considered Marlon Noble’s case to be an example of 
inhuman and degrading treatment due the ‘irreparable psychological effects that indefinite 
detention may have on the detained person’.455 
 

                                                
450 Queensland Advocacy Incorporated, Submission No 43. 
451 Ibid. 
452 CRPD art 14. 
453 Committee on the Rights of Persons with Disabilities, Guidelines on Article 14 of the Convention on the 
Rights of Persons with Disabilities: The Right to Liberty and Security of Persons with Disabilities, 14th sess 
(September 2015) [6]. 
454 Committee on the Rights of Persons with Disabilities, Views adopted by the Committee under article 5 of 
the Optional Protocol, concerning communication No. 7/2012, 16th sess, UN Doc CRPD/C/16/D/7/2012 (2 
September 2016) 17 (‘Noble v Australia’). 
455 Ibid. 
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Case study  

Marlon Noble is an Aboriginal man who was charged with sexual assault offences in 
October 2001.  In March 2003, he was found unfit to stand trial because of his mental 
and intellectual disability and he was placed on a custodial order and imprisoned 
indefinitely pursuant to sections 16 and 19 of the Criminal Law (Mentally Impaired 
Accused) Act 1996 (WA) (MID Act).  In the absence of any ‘declared places’ other than 
prison under the MID Act, the only options open to the Judge were to either release 
Noble or imprison him.456  Due to the seriousness of the alleged offences, the Judge 
considered that public safety required him to imprison Noble, notwithstanding his ‘deep 
concern’ that prison was an inappropriate option for him.457 

As a result of the finding of unfitness to stand trial, the Court quashed the indictment 
and dismissed the charges.  As a consequence, Noble was denied an opportunity to 
plead not guilty, and the Court made no finding of guilt against him.  Following a further 
forensic psychological assessment in June 2010, which found Noble capable of 
standing trial, his legal representative made an application to the District Court seeking 
an order that Noble was fit to plead.  In response, the Western Australian Director of 
Public Prosecutions advised the Court it was no longer proceeding with the prosecution 
due to the substantial time Noble had already spent in custody and the ‘very limited 
prospects of securing a conviction ….  because of the low quality of the evidence 
available’.458  In November 2010, the Court dismissed the application on the grounds 
that it did not have jurisdiction to make such an order.   

Despite never being convicted, Noble spent 10 years and 3 months in prison.  During 
his time in custody, statutory reviews and reports were undertaken on eight occasions.  
The Review Board did not recommend his ‘immediate conditional release because of 
the limited availability of trained supervisors and carers to support him’.459  He was 
eventually released in 2012 on ten conditions, including that he was to be always 
escorted and supervised by a disability support worker.460  

In his communication to the United Nations Committee on the Rights of Persons with 
Disabilities (the Committee), Noble, represented by counsel, argued that if his matter 
had proceeded by way of general court procedure, he would have either been acquitted 
and released unconditionally, or if found guilty, he most likely would have been 
‘sentenced to a term of imprisonment not exceeding 2 to 3 years’.461  This sentence 
would have been backdated to take into account his time on remand from October 2001 
to March 2003.    

In September 2016, the Committee found that Australia had ‘failed to fulfil its obligations 
under articles 5(1) and (2), 12(2) and (3), 13(1), 14(1)(b) and 15 of the Convention’.462  
Noble was ‘not provided with adequate support or accommodation to exercise his rights 
to access justice and [a] fair trial’.463  Without such support, the Committee found that 
he was denied his right to exercise his legal capacity to plead not guilty and to test the 
evidence against him.  He was detained indefinitely in prison because of a lack of 
alternative accommodation options.   

                                                
456 Section 23 defines a ‘declared place’ as ‘a place declared to be a place for the detention of mentally 
impaired accused by the Governor’: MIA Act s 23. 
457 Transcript of Proceedings, The Queen v Marlon James Noble (District Court of Western Australia, 1261 of 
2002, Judge Nisbet, 7 March 2003) 39-40. 
458 Noble v Australia, UN Doc CRPD/C/16/D/7/2012, 3. 
459 Ibid 7. 
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The Committee recommended that the Australian Government provide Noble with 
compensation and reimbursements of any legal costs, and immediately revoke the 10 
conditions of his release and replace these conditions with ‘all necessary support 
measures for his inclusion in the community’.464  The Committee further recommended 
that Australia take ‘measures to prevent similar violations in the future’, including by 
adopting the necessary amendments to the MID Act and all equivalent Commonwealth, 
state and territory legislation.465  

To date, the Australian Government has not responded to the Committee’s views.  It 
was noted by the Senate Community Affairs References Committee that it had received 
correspondence from the Attorney-General's Department on 8 November 2016 stating 
that ‘the department is working closely with the WA Government in preparing a 
response; however, the department did not indicate how it would respond’.466   

The need for law reform 

Due to the adverse consequences outlined above, Australia’s unfitness to stand trial laws 
has been subject to criticism and numerous law reform bodies have recommended 
reform.467  The Senate Community Affairs References Committee concluded that 
‘indefinite detention is unacceptable and that state and territory legislation be amended in 
line with this principle’.468  In the ALRC’s view: 
 

the current legal test for unfitness to stand trial needs to be reformed to avoid unfairness 

and maintain the integrity of criminal trials, while ensuring that people with disability are 

entitled to equal recognition before the law, and to participate fully in legal processes.469 

The ALRC argued that the unfitness to stand trial test places an ‘undue emphasis on a 
person’s intellectual ability to understand specific aspects of the legal proceedings and 
trial process, and too little emphasis on a person’s decision-making ability’.470  Instead, 
unfitness tests ‘should be based on a person’s decision-making ability in the context of the 
particular criminal proceedings which he or she faces—that is, a functional approach’.471  It 
noted that: 
 

It is not practicable to completely do away with functional tests of ability that have 

consequences for participation in some legal processes. Even where a person has clearly 

expressed a will and preference to be subject to a criminal trial, the integrity of the trial 

                                                
460 Australian Human Rights Commission, ‘Marlon Noble permitted to travel for the first time since leaving jail’ 
(Media Release, 7 May 2013) <https://www.humanrights.gov.au/news/media-releases/marlon-noble-
permitted-travel-first-time-leaving-jail>. 
461 Noble v Australia, UN Doc CRPD/C/16/D/7/2012, 3. 
462 Ibid 17. 
463 Ibid 16. 
464 Ibid 17. 
465 Ibid. 
466 Senate Community Affairs References Committee, Indefinite detention, 32.    
467 Bernadette McSherry et al, Unfitness to Plead and Indefinite Detention of Persons with Cognitive 
Disabilities, 16. 
468 Senate Community Affairs References Committee, Indefinite detention, xv. 
469 Australian Law Reform Commission, Equality, Capacity and Disability, 194. 
470 Ibid 196. 
471 Ibid 201. 
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(and, arguably, the criminal law itself) would be prejudiced if the person does not have the 

ability to understand and participate in a meaningful way.472 

The ALRC recommended reforming the test in line with the test proposed by the Law 
Commission of England and Wales so that there is greater emphasis on a person’s 
decision-making ability rather than her or his intellectual ability.473  The reformed test 
would explicitly incorporate the concept of support and an assessment of the available 
supports to a person but would not remove a threshold functional requirement.474  The 
proposed test would state that: 
 

a person cannot stand trial if the person cannot be supported to: 

(a) understand the information relevant to the decisions that they will have to make in 
the course of the proceedings; 

(b) retain that information to the extent necessary to make decisions in the course of 
the proceedings; 

(c) use or weigh that information as part of the process of making decisions; or 

(d) communicate the decisions in some way.475 

 
The reformed test would be accompanied by provisions that limit periods of detention and 
require regular periodic reviews.  Queensland Advocacy Incorporated supports reform in 
line with the UK test.476 
 
The New South Wales Law Reform Commission recommended reforming the test to 
include a consideration of ‘whether modifications to the trial process can be made or 
assistance provided to facilitate the person’s understanding and effective participation’.477  
Other relevant considerations include the likely length of the trial and complexity of the 
charge, and whether the person is legally represented.  The ALRC acknowledged that 
further refinement of the test is required before amendments are formally made.478  
 
NATSILS argued that there is a need for greater judicial discretion with respect to 
unfitness to stand trial laws.  It submitted to the ALRC: 
 

Legislation which requires the court to either impose an indefinite custody order on a 

person found unfit for trial, or to unconditionally release that person, is plainly 

unsatisfactory.  NATSILS does not support the imposition of what can effectively be 

mandatory indefinite custody orders for mentally impaired persons who are found unfit to 

stand trial.  

Legislation should be amended in all state and territory jurisdictions to ensure that the 

relevant judicial officer possesses sufficient judicial discretion to impose an appropriate 

order having regard to all of the circumstances of the case.  

                                                
472 Ibid 201. 
473 Ibid 200-201. 
474 Ibid 204. 
475 Ibid 200-201. 
476 Queensland Advocacy Incorporated, Submission No 43. 
477 Australian Law Reform Commission, Equality, Capacity and Disability, 200. 
478 Ibid 205. 
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NATSILS supports the approaches adopted in Victoria and South Australia where the 

courts are not bound by legislation to make mandatory orders of imprisonment for mentally 

impaired accused under criminal legislation.479 

McSherry et al argued that law reform presents ‘an opportunity to improve procedural due 
process rights and formal equality in the criminal justice system – including the human 
rights to equality before the law, legal capacity, liberty, and a fair trial’.480  However, they 
acknowledged that ‘law reform efforts alone will not redress the deep inequality ex-
perienced by Indigenous people with cognitive disabilities in Australia’.481  Similarly, 
Gooding et al noted that: 
 

reforming the legal and policy framework of unfitness to stand trial regimes is not a 

panacea for inequality experienced by Indigenous people with disabilities, even as it 

presents an opportunity to ensure procedural due process and substantive equality in one 

significant area of the law facing accused persons with cognitive disabilities.482 

The Law Council has previously expressed support for an individual assessment of the 
necessity of detention for each person, taking into consideration their individual 
circumstances, to avoid detention being arbitrary.  Further, a person should only be held 
in a detention facility (other than a correctional facility) if they are assessed as posing an 
unacceptable risk of harm to the community, or themselves, and if that risk cannot be met 
in a less restrictive way.483   
 
In addition to law reform, support persons and/or communication assistants/intermediaries 
can improve the accessibility of proceedings and may reduce the need for unfitness to 
stand trial proceedings.  The ALRC noted that ‘[e]xisting tests of unfitness to stand trial do 
not consider the possible role of assistance and support for defendants’.484  For example, 
the University of Melbourne’s Disability Justice Support Program involved co-locating 
disability support workers within North Australian Aboriginal Justice Agency, Victoria 
Aboriginal Legal Service and the Intellectual Disability Rights Service.485  An evaluation 
found that the co-location of disability support workers with community legal services 
‘appears to reduce the need for unfitness to plead determinations by assisting accused 
persons to participate in proceedings and exercise their legal capacity’.486  This Program 
and other formal supports for people with disability is discussed in the Critical Support 
Services Chapter (Part 2).  More generally, NATILS highlighted the importance of 
ensuring Aboriginal and Torres Strait Islander people with disability are supported by 
disability support workers.  It submitted to the ALRC: 
 

                                                
479 National Aboriginal and Torres Strait Islander Legal Services, Submission to the Australian Law Reform 
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482 Piers Gooding et al, ‘Unfitness to stand trial and the indefinite detention of persons with cognitive 
disabilities in Australia’, 830. 
483 People with Disability Consultation Paper; Law Council of Australia, Submission to the Australian Law 
Reform Commission, Incarceration Rates of Aboriginal and Torres Strait Islander Peoples, 6 October 2017, 
41. Proposed reforms supported by the Mental Health Commission of New South Wales, Submission No 96; 
Speech Pathology Australia, Submission No 34. 
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The lack of available supports and services for Aboriginal and Torres Strait Islander 

peoples with disability, including FASD, is placing an increasing over-reliance on the 

criminal justice system. 

The Commonwealth, state and territory governments must work with Aboriginal and Torres 

Strait Islander communities, their organisations and representative bodies to develop 

responses to the unique nature of disability that ensures that people with a disability, 

especially children and those at risk of being found unfit to stand trial, have access to 

culturally responsive disability and legal support services before, during and after they 

come into contact with the justice system.487 

Anti-discrimination legislation  

Several Justice Project stakeholders have raised concerns about the effectiveness and 
accessibility of anti-discrimination legislation. Developmental Disability WA observed an 
underutilisation of anti-discrimination legislation in Australia as a tool to effect change, 
partly due to the evidentiary difficulties in proving a case.488  Queensland Legal Aid in 
Townsville stated that anti-discrimination legislation in Queensland provided insufficient 
protection to people experiencing discrimination, especially in employment situations.489  
They cited cases where women were dismissed or penalised for taking time off work to 
deal with family and domestic violence. Queensland Legal Aid were also concerned about 
the lack of accessibility of discrimination complaints mechanisms due to the reliance on 
complex legal language, the use of complex paperwork and forms, expensive court filing 
fees, and the complainant’s limited knowledge of the law and where to find legal 
assistance.490  Blind Citizens Australia also ‘identified a range of barriers preventing our 
constituents and people with disability more broadly, from accessing justice’ under the 
Disability Discrimination Act 1992 (Cth), including: 
 

• limited awareness of their legal rights and available complaint mechanisms; 

• lack of faith in the Commission’s ability to bring about tangible changes; 

• difficulties understanding the complaint mechanism processes; 

• use of formal, complex, legalistic language in conciliation proceedings and 
documents (i.e. the lack of plain English and accessible language); 

• complaint-handling budget constraints which ‘weigh heavily upon the 
Commission’s ability to adequately resource its investigation and conciliation 
service’; 

• failure to address the inherent power imbalance in conciliation conferences by 
discouraging or denying the right to a support person or non-legal advocate; 
and 

• high costs of pursuing a matter in the Federal Circuit Court.491 

 

Furthermore, O’Connell and Karpin note that the definition of disability itself in anti-
discrimination legislation may prevent access to justice.  For instance: 
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Whether a person with challenging behaviour is able to access the protections of anti-

discrimination law, for example, will depend on both the definition in the relevant legislation 

and the way that case law has interpreted that definition over time.  Where there is a social 

experience of exclusion on the basis of challenging behaviour and a lack of medical 

evidence, these definitions may be hard to meet.  Such might be the case for a school child 

excluded from education because of challenging behaviour, who has no diagnosis because 

their parent wants to avoid stigmatising the child.492 

National Disability Insurance Scheme  

As the NDIS is rolled out across Australia, there have been concerns raised about its 
overall success, in terms of its ability to meet client needs, its accessibility, its potential 
impact on access to justice for people with disability and its capacity to support people 
with complex needs, including prisoners and Aboriginal and Torres Strait Islander 
peoples.493  The Productivity Commission commented that the ‘scale, pace and nature of 
the changes it is driving are unprecedented in Australia’.494  However, it cautioned that ‘the 
speed of the NDIS rollout … has put the scheme’s success and financial sustainability at 
risk’.495  In its position paper, the Productivity Commission found that the rapid pace of the 
NDIS rollout: 
 

has resulted in the NDIA [National Disability Insurance Agency] focusing too much on 

meeting participant intake estimates and not enough on planning processes, supporting 

infrastructure and market development … This focus is manifest in poor outcomes such as 

confusion for many participants about planning processes; rushed phone planning 

conversations; inadequate pre-planning support for participants; problems for providers 

with registering, pricing and receiving payment; and a lack of effective communication with 

both participants and providers.496 

A further consequence of poor planning processes is ‘an increase in the number of 
reviews being requested’ by participants, which in turn, ‘affect[s] scheme costs and 
financial sustainability’ and ‘can divert resources away from other, more valuable 
activities’.497  
 
The Productivity Commission also received evidence from study participants that the 
NDIS review processes are not as accessible, appropriate and effective as they could be, 
and participants were frustrated ‘about both the overall length of reviews, and the 
variability in timeframes’.498  Down Syndrome Australia, Scope Australia and Brain Injury 
SA raised concerns with the insufficient and unclear information about review rights and 
where people can get legal assistance to apply for a review.  Without this information and 
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legal assistance, many people found it difficult to apply for review within the required 
timeframe.499  
 
The NDIS has increased demand for legal assistance services, particularly in relation to 
eligibility disputes and review processes.500  Legal assistance services are also likely to 
play a growing role in referring those who may qualify for the NDIS to relevant agencies 
and service providers, particularly where individuals are transitioning out of the criminal 
justice system.501  However, there remains an ongoing failure to account for this additional 
legal need and allocate funding accordingly, including sufficient funding for legal 
representation for those applying for review of decisions made by the National Disability 
Insurance Agency (‘NDIA’).502  The provision of insufficient resources to provide free legal 
representation for NDIS reviews has flow-on consequences to other sectors of the justice 
system, notably the Administrative Appeals Tribunal (‘AAT’) and the Federal Court.  The 
number of appeals to the AAT against NDIS decisions rose from 46 in 2015-16 to 186 in 
2016-17 – which is more than a fourfold increase.503  The significant increases in NDIS 
appeals has placed ‘additional weight on Australia’s already overloaded administrative 
appeals tribunal system’.504  A source from the AAT suggested that ‘the NDIA often fails to 
invest enough resources into running its cases, making them more difficult to deal with’.505 
As the number of NDIS participants rises, it is likely that there will continue to be a 
corresponding increase in reviews and appeals to the AAT and the Federal Court.506 
 
Furthermore, Justice Project stakeholders have raised serious concerns about the ability 
of the NDIS to appropriately respond to the needs of particularly vulnerable groups of 
people with disability, such as prisoners and Aboriginal and Torres Strait Islander 
peoples.507  With respect to Aboriginal and Torres Strait Islander peoples, the FPDN 
emphasised that ‘navigating the NDIS and the disability system can be extremely complex 
and trying’.508  The FPDN highlighted that the preference amongst many Aboriginal and 
Torres Strait Islander people with disability to not identify as people with disability remains 
a ‘fundamental barrier for the successful implementation of the NDIS’.509  Other 
challenges identified by the FPDN with respect to the NDIS and Aboriginal and Torres 
Strait Islander peoples include: 
 

• many Aboriginal and Torres Strait Islander communities lack the resources to 
adequately support people with disability; 
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• the NDIS service system ‘tends to operate from a “doing for” as opposed to 
“doing with” approach, which only further disenfranchises communities 
because they simply do not feel that they can self-direct their future’; 

• ‘many Aboriginal and Torres Strait Islander people with disability have had 
little or no experience in self-managing funds’, which may be problematic as 
the NDIS requires participants to self-direct their funding; and 

• ‘few Aboriginal and Torres Strait Islander people with disability have an 
understanding of the language of the disability service system’.510 

 
Notwithstanding these challenges, the FPDN recognized that the NDIS ‘presents an 
opportunity for Aboriginal and Torres Strait Islander people with disabilities to engage 
– many for the first time – with the disability service system in a substantive way’.511  To 
ensure this opportunity is seized effectively, the FPDN have developed a 10-point plan for 
implementation of the NDIS for Aboriginal and Torres Strait Islander people with 
disability.512 
 
With respect to prisoners, Hsieh submitted that ‘there appears to be a significant gap in 
service delivery and access to justice-related support for prisoners with disability’.513  He 
elaborated: 
 

For example, when a prisoner has been assessed as having a significant cognitive 

disability (e.g., Autism Spectrum Disorder or Acquired Brain Injury) and requires a referral 

to the NDIS, the NDIA cannot determine the person's eligibility for NDIS until the person 

is released from custody.  A re-referral has to be submitted to the NDIS just before/upon 

the person's prison release.  This makes it difficult for the majority of prisoners to access 

disability services unless they are articulate, can read and write well, or if they know who 

they can ask to get the referral re-submitted (this requires another referral form being 

requested and filled out, as well as the relevant supporting documentations such as 

neuropsychological and occupational therapy assessment reports).  The process of 

seeking an NDIS referral form is tricky to navigate for people with mental health and 

cognitive disability, as normally you need to ring the NDIA and provide a residential 

address.  In reality, some prisoners are homeless and do not have a fixed address in the 

community, and some have limited communication and interpersonal skills to negotiate a 

potentially frustrating telephone conversation.514 

Victoria Legal Aid described this failure of service providers to meet or attend to the needs 
of participants in prison as ‘market failure’.515  It observed that many of its clients with 
complex intellectual disability who have interactions with the criminal justice system 
experience this market failure in securing support services as part of their NDIS plan.  
Common characteristics shared by these clients include requiring intensive support, often 
24/7 at home care, their offending is directly related to their disability, they are often 
remanded in custody and cannot get bail because of a lack of support and care at home, 
they cannot attract service providers to provide them with the necessary support; and they 
are more likely to be found unfit to plead or stand trial due to their impairment and are thus 
at risk of indefinite detention.516  As there is no ‘provider of last resort’ for this cohort of 
NDIS participants, there is no guarantee that these people will receive the necessary 
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supports.517  As a result, they are at risk of serious physical, mental and social harm in 
prison and at risk of being detained in isolation cells or in solitary confinement and in 
prison for an indefinite period of time.518  
 

Case study 

‘Francis is 19 years old … [and] has been diagnosed with complex disabilities, including 
a significant intellectual disability, autism and Tourette’s.  Cognitively, he has been 
assessed to have an IQ of 43 and is estimated to share the capacity of a three or four-
year-old child.  Because of the complex nature of his disabilities, Francis is unable to 
live independently. 

Since leaving his parents’ care around November 2016, Francis has lived alone in a 
public housing property supplied by the Victorian Department of Health and Human 
Services (but with intensive supports), paid for most recently through an National 
Disability Insurance Scheme (NDIS) ‘Participant Plan’. … Francis’s NDIS Participant 
Plan provides funding for workers to provide intensive residential care for him, a 
specialist support coordinator to implement his NDIS plan and a behavioural support 
specialist. 

In September, Francis was charged with injury and assault offences.  It is alleged that 
the injury is bruising.  It is also alleged that he assaulted police who attended.  Francis 
has been in custody since his arrest.  Francis has never been in custody before and he 
has no prior criminal convictions. 

Because of the severity of Francis’s disabilities, he is unlikely to be able to plead guilty 
to the charges.  If he could plead guilty, a likely sentencing outcome would be a good 
behaviour bond or a fine.  He would probably not receive a custodial sentence, given 
his age, lack of prior criminal history and disabilities.  There are lengthy legal processes 
that now must take place before Francis’s criminal charges can be finalised because of 
his likely inability to plead. 

All parties agree that Francis will not pose an unacceptable risk to the safety of the 
community and should be immediately granted bail if he is properly supported in his 
home. 

However, two days after Francis was remanded into custody, the agency contracted to 
provide residential care for Francis terminated their services, effective immediately.  
They stated that he was a business risk.  The National Disability Insurance Agency 
(NDIA) have stated that they are ‘just a bank’, with no obligation to ensure that Francis 
receives the services funded in his plan.  DHHS officers advised Francis's lawyer that 
its only obligations to Francis arose as his landlord, and it was ‘up to the NDIA to find a 
service provider’.  

Another service provider indicated that they would take on a contract from mid-
December 2017 (having been moved forward from February 2018).  At that time, 
neither DHHS or the NDIA had a plan to provide supports to Francis in the meantime.  
The NDIA have increased the funding in Francis’s NDIS plan to over $1 000 000 from 
about $200 000 but despite this, no other service provider expressed interest in taking 
on this contract. 

                                                
517 Ibid.  See also Confidential, Submission No 72. 
518 Victoria Legal Aid, Explainer – the NDIS. 



Page 82 

Even running multiple bail applications in the Magistrates’ Court has failed to exert 
pressure to result in an appropriate solution.  Without the services in place, on 31 
October 2017, Francis was refused bail in the Magistrates’ Court.  A Supreme Court 
bail application has now been commenced. 

Because of his complex needs, risk of self-harm and his vulnerabilities within the prison 
population, Francis was initially detained in solitary confinement for his first week of 
remand, in 23-hour lockdown.  He was clothed in a canvas smock and subject to 
handcuffing when outside his cell.  Since this time, Francis remains in isolation, which 
still heavily restricts his interaction with any other person.  He has to be handcuffed at 
all times outside his cell. 

Each time his lawyer speaks with Francis, he says that he wants to go home and that 
being in prison makes him sad.  He says that he finds prison scary and that he does not 
like the other prisoners.  It seems that Francis’s wellbeing is deteriorating since he has 
been incarcerated.  He has started to self-harm and prison staff are having trouble 
assisting him with washing and toileting.  He has blood stains on his clothes and has 
worn the same stained t-shirt for the last week’.519 

… 

On 23 November 2017, Victoria Legal Aid reported that Francis was granted bail and 
transitioned from prison to 24-hour support.  Francis had spent two months in prison for 
a minor assault charge because there was no provider of last resort in Victoria for NDIS 
participants with complex needs.  Victoria Legal Aid stated that the lack of providers of 
last resort continues to be a systemic problem.  It explained: ‘[w]ithout the intervention 
of the Department of Health and Human Services, Francis would not be getting the 
services he needs to exit custody.  It’s a one-off response, so the system gap that we 
see in Francis’s case is not resolved.  This should never have happened – it took far 
too long to fix and the system problem is still not fixed.  We want to hear how the 
National Disability Insurance Agency and the state government are going to fix this 
problem’.520 

Social security policy 

Queensland Advocacy Incorporated’s submission noted that recent changes to social 
security policies, such as the shift from Disability Support Pension to Newstart, had 
created additional legal need for people with disability and added complexity for those 
needing to navigate the social security system.521 As a result of broader policy shifts under 
the Welfare to Work program, some people with disability are being moved from the 
Disability Support Pension to other social security benefits such as Newstart.522  
Recipients of Newstart Allowance are required to demonstrate that they are actively 
seeking and willing to undertake work as they have been assessed as having a partial 

                                                
519 Victoria Legal Aid, Clients and market failure by the NDIS (9 November 2017) 
<https://www.legalaid.vic.gov.au/about-us/news/clients-and-market-failure-by-ndis#section-header>. 
520 Victoria Legal Aid, ‘Hope for Francis but NDIS system gaps remain’ (Media Release, 23 November 2017) 
<https://www.legalaid.vic.gov.au/about-us/news/hope-for-francis-but-ndis-system-gaps-remain>. 
521 Queensland Advocacy Incorporated, Submission No 43. 
522 Matthew Thomas and Dale Daniels, Welfare to Work: a reform agenda in progress (12 October 2010) 
Parliament of Australia 
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BriefingB
ook43p/welfaretowork>.   
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capacity to work.  In July 2015, at least 25 per cent of people on Newstart had disability.523  
In contrast, recipients of the Disability Support Pension are assessed as being incapable 
of working and therefore are not expected to seek work.524  
 
With respect to people with cognitive impairment, Gray et al previously observed that: 
 

as the system is currently structured, the placement of clients with cognitive impairment on 

Newstart (compared to the Disability Support Pension) not only results in lower benefits but 

also their being subject to greater compliance requirements and harsher consequences for 

non-compliance, including, if a client is breached, a potential loss of eight weeks income.525 

Increasing compliance requirements and severe consequences for non-compliance may 
be likely to further increase demand for legal assistance by people with disability in 
relation to social security disputes and consequently put greater pressure on an already 
under-resourced legal assistance sector.  In this context, the National Social Security 
Network’s submission noted that there were significant levels of unmet legal need in the 
area of social security and attributed ‘this largely to the underfunding of specialist social 
rights services across the country’.526 
 

Priorities  
 

• Given the very high prevalence of legal need amongst people with disability, 
and the need for services to accommodate their varying and complex needs 
through appropriate support and adjustments, expand disability-aware legal 
assistance services, particularly in civil law and to RRR populations. 

• Increase disability training, education and awareness raising initiatives for 
justice system personnel who are likely to have close contact with people with 
disability, including police, legal practitioners, judiciary and corrections officers. 
People with disability should be involved in developing training resources. 
Training should include consideration of trauma-informed and recovery-
orientated approaches within the justice system. 

• The National Judicial College of Australia should consider establishing a 
dedicated disability committee with experts on disability, including people with 
relevant lived experience of disability.  A primary purpose of the committee 
would be to develop and promote disability training for judges, magistrates 
and tribunal members, with the overarching aim of championing cultural 
change across the legal profession with regards to disability.  It would work 
closely with disability advocacy groups and people with relevant lived 
experience of disability in order to effect systemic legislative, social and 
cultural change. 

• Increase resourcing of disability support workers and advocates to provide 
support for people with disability who require it, particularly people with 
cognitive impairment or mental health conditions, at every stage of their 
involvement with the justice system.  This includes adequate resources for 

                                                
523 Bridie Jabour, ‘Newstart becomes de facto disability pension for 25% of claimants’, The Guardian (online), 
16 July 2015 <https://www.theguardian.com/australia-news/2015/jul/16/newstart-becomes-de-facto-disability-
pension-for-25-of-claimants>. 
524 Australian Human Rights Commission, Willing to Work, 483. 
525 Abigail Gray, Suzie Forell and Sophie Clarke, ‘Cognitive impairment, legal need and access to justice’, 4. 
526 National Social Security Network, Submission No 81. 
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legal assistance services to engage in sustainable partnerships with disability 
advocacy organisations and disability support services. 

• Commonwealth, state and territory evidence laws should be reviewed and, 
where appropriate, amended to allow a more flexible approach to adducing 
evidence from witnesses with complex communication needs.  

• Governments should embrace and formally recognise supported decision 
making, including through the domestic implementation of the Convention on 
the Rights of Persons with Disabilities.  

• Unfitness to stand trial laws should continue to be reviewed by state, territory 
and Commonwealth governments.  A human rights-focused approach to law 
reform is encouraged.  At a minimum, accused persons with disability who are 
at risk of being found unfit to plead should be provided with sufficient supports 
and reasonable adjustments to avoid, where appropriate, a finding of unfitness 
to plead.  In circumstances where there is a determination that a person is 
unfit to stand trial, state and territory laws should provide for:  

- (a) limits on the period of detention that can be imposed;  

- (b) regular and independent periodic review of detention orders, 
including reviews of the reasonableness and necessity of ongoing 
detention;  

- (c) access to judicial review for all decisions relating to the detention of 
people with cognitive impairment, without charge or conviction; and  

- (d) alternative non-custodial accommodation options that are 
sustainable, stable, secure, individualised and culturally responsive.527 

• State and territory governments should invest in the continued development of 
alternative accommodation options that are sustainable, stable, secure, 
rehabilitative and individualised for people who have been found unfit to stand 
trial. 

• Governments and the broader justice sector should work together to address 
the intersectional needs of Aboriginal and Torres Strait Islander people 
experiencing disability by developing informed and culturally competent 
responses throughout the criminal justice system.  This includes: 

- developing strategies to enable better identification of disability; 

- enabling better access to disability support services, including in RRR 
communities, as part of a preventative and early intervention approach 
and to rehabilitate those within the criminal justice system; and 

- addressing concerns regarding existing unfitness to stand trial laws, and 
the lack of alternative accommodation for those deemed unfit to stand 
trial. 

  

                                                
527 See also Australian Law Reform Commission, Pathways to Justice, 339 (Recommendation 10-5). 
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• All persons who are experiencing economic disadvantage subject to 
applications under Guardianship and Administration and Mental Health 
legislation should receive free legal assistance and representation at the first 
instance hearing.  Funding for disbursements for obtaining medical reports 
whenever there is an issue about the existence of mental health condition 
should be available.   

• Governments should focus on increasing resources for targeted prevention 
and early intervention approaches and programs for people with disability, 
including through the sustainable funding of mental health services, 
rehabilitation programs and accessible community legal education, especially 
in RRR areas. 

• Where it has not occurred already, state and territory governments should 
implement a Disability Justice Plan or Strategy.  People with disability and 
other relevant lived experience should be involved in the development and 
implementation of any Disability Justice Plan. 
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